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INTRODUCTION 
 

 This case concerns a governmental assault on Washington’s 

longstanding traditions of free press and open political debate on matters 

of public importance.  Its resolution will determine whether political 

partisans will be able to use campaign finance laws to intimidate and 

harass their opponents.  It will also determine whether campaigns and the 

media in this state will be forced to sanitize their speech and curtail their 

association to avoid the sanction of governmental monitors.      

The question in this case is whether on-air commentary by radio 

talk show hosts concerning a ballot initiative must be treated as campaign 

contributions and subjected to disclosure and regulation.  No court at any 

level – in Washington or elsewhere – has ever taken this unprecedented 

step, and yet the trial court did so in this case without so much as an 

evidentiary hearing and without allowing the defendants-Appellants the 

benefit of virtually any discovery.  The government’s lawsuit, and the trial 

court’s decision in its favor, are a frontal challenge to free speech, free 

association, and the free press.  They are blatantly unconstitutional under 

the Washington and United States Constitutions and they violated 

Washington campaign statutes and regulations.  This Court should hold 

that the government’s actions here violated defendant-Appellants’ 

constitutional rights and vacate the trial court’s decision.   



 

ASSIGNMENTS OF ERROR 

1. Did the trial court err when it dismissed Appellants’ 
counterclaims pursuant to CR 12(b)(6) when evidence 
outside Appellants’ pleading was material to its decision 
and the trial court did not provide Appellants an 
opportunity to test and rebut this evidence? 

 
 The trial court erred when it dismissed this case under CR 12(b)(6) 

based on materials outside Appellants’ pleadings, did not permit 

Appellants to test or rebut such evidence, and ignored evidence Appellants 

did produce.  Clerk’s Papers (CP) at 1495-96, 1519-21. 

2. Did the government’s action here violate free speech, free 
association, and free press rights? 

 
 The trial court erred when it found that classification of editorial 

comment as a campaign contribution does not violate constitutional 

guarantees of free speech, free association, and the free press.  CP 1499-

1500, 1523-24. 

3. Were the government’s actions here inconsistent with 
Washington campaign finance statutes and regulations? 

 
 The trial court erred when it found that the commentary at issue 

here was not exempt from regulation as campaign contributions under 

Washington statutes and regulations.  CP 1495-96, 1519-22. 

4. Did the government’s actions here violate due process? 
 
 The trial court erred when it held that the government’s actions 

here did not violate due process when the government used a private party 
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with personal financial and political interests to prosecute the case.  CP 

1500, 1524.  

5. Did the government here violate the “Faithful Execution” 
clause of the Washington Constitution? 

  
 The trial court erred when it dismissed Appellants’ counterclaim 

under article III, section 5 of the Washington Constitution.  CP 1500. 

6. Did the trial court err when it refused to strike a letter 
containing inadmissible hearsay submitted after the court 
heard arguments on the government’s CR 12(b)(6) motion? 

 
 The trial court erred when it refused to strike the October 25, 2005, 

letter from Vicki Rippie submitted by the government after argument on 

its CR 12(b)(6) motion.  RP (11/2/05) 8-9. 

STATEMENT OF THE CASE 
 

In cases raising First Amendment issues, an appellate court has an 

obligation to make an independent examination of the whole record to 

make sure that the judgment does not constitute a forbidden intrusion on 

the field of free expression.  Bose Corp. v. Consumers Union of U.S., Inc., 

466 U.S. 485, 499, 104 S. Ct. 1949, 80 L.Ed.2d 502 (1984).     

A. The Plaintiffs Sue NNGT 
 

In 2005, the Legislature, in a controversial move, increased the 

state’s gasoline tax.  CP 374.  The increase sparked a public debate among 

media commentators as soon as it was passed.  In Seattle, radio talk show 
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hosts John Carlson and Kirby Wilbur of 570 KVI AM were immediate and 

outspoken critics of the tax.  On the other side, practically every 

Washington newspaper supported the tax increase.  Opponents soon 

organized an initiative campaign to repeal the increase and formed a 

political committee, NONEWGASTAX.COM (“NNGT”), to promote it.1  

The initiative was designated Initiative 912 (“I-912”).  CP 374.  A 

coalition of business, labor, legal, and environmental organizations soon 

responded by forming Keep Washington Rolling (“KWR”) to defeat I-

912.  CP 437.  The law firm of Foster, Pepper & Schefelman, PLLC, 

(“Foster”), also joined as a member of KWR.  CP 437.   

KWR evidently believed it needed something more to defeat I-912 

than just good arguments and a lot of money.  To that end, in June 2005, 

KWR contacted Foster seeking to file a lawsuit against NNGT under 

Washington’s Fair Campaign Practices Act (FCPA) for failing to disclose 

certain alleged contributions, including Carlson and Wilbur’s on-air 

discussions about the initiative.  CP 1207-08.  Foster then solicited San 

Juan County and the cities of Seattle, Auburn and Kent (the 

“Municipalities”) – all of which stood to gain millions (if not billions) of 

dollars in State tax revenue if the initiative failed and the new tax 

                                                 
1 NNGT later changed its name to Yes912.com.  To be consistent with the record in this 
case, this brief refers to the committee and its treasurer as NNGT. 
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prevailed – to act as plaintiffs in the suit.  CP 1207-08; 1233-39.  Foster 

agreed to represent the Municipalities free of charge.  CP 1206. 

On June 22, 2005, two weeks before the July 8, 2005, deadline to 

qualify I-912 for the November 2005 ballot, Foster and the Municipalities 

filed their action against NNGT.  CP 23.  They did so “by and through” 

Foster, who purported to act “on behalf of the State of Washington.”  CP 

23, 32.  The Municipalities continued to coordinate with KWR after filing 

suit.  KWR issued the press release announcing the suit and identified San 

Juan County Prosecuting Attorney Randall Gaylord as its point of contact.  

CP 1271-72.  In the release, he explained that the desire for more tax 

revenue motivated San Juan’s participation in the suit:  “As a county, we 

have a lot at stake.  We depend on a healthy transportation network, and 

the transportation package is a fair way to pay for it.”  CP 1271. 

Foster also wanted to stop I-912.  Foster was a member of KWR 

and donated $2,500 to KWR two days after the suit was filed.  CP 1274.  

Foster was also bond counsel for the State and would receive the legal 

work for the State’s bonds guaranteed by new tax revenues.  CP 1276-86.  

With no tax, there would be no bond issuance and fewer fees for Foster.   

B. The Complaint 

The Municipalities’ Complaint (the “Complaint”) against NNGT 

contained two allegations.  First, the Municipalities alleged that NNGT 
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failed to report certain identifying information for persons contributing to 

NNGT over the Internet.  CP 27.  However, NNGT had already 

discovered this problem before the Municipalities filed suit and was 

diligently locating and reporting missing donor information when it was 

sued.  That issue is not on appeal. 

Second, and more importantly, the Municipalities alleged that 

Wilbur and Carlson’s on-air discussions constituted “in-kind 

contributions” to NNGT under the FCPA.  The Municipalities claimed 

that NNGT’s failure to report such “contributions” to the Public 

Disclosure Commission (“PDC”) violated the FCPA’s reporting 

requirements.  CP 28.  The Complaint sought to enjoin NNGT, 

preliminarily and permanently, from “depositing, using, or expending 

contributions,” and from accepting any additional “in-kind contributions” 

from Fisher Communications, Inc. (“Fisher”), the owner of KVI, until 

NNGT treated Wilbur and Carlson’s commentary as “contributions.”  It 

requested penalties, treble damages, attorney fees, and costs.   CP 30-31. 

The Municipalities also moved for a preliminary injunction along 

with their Complaint.  CP 46.  The Municipalities claimed that Wilbur and 

Carlson “actively promoted and supported” the initiative by discussing it 

and asking listeners to support it.  CP 28, 34, 38, 42.  However, the hosts’ 

support for the initiative should have come as a surprise to no one.  They 
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had long opposed increased taxation and government spending.  

Moreover, they had opposed the gas tax before it was even passed.  

Nevertheless, based on innocuous self-aggrandizing (hearsay) statements 

by Wilbur and Carlson in which the talk show hosts described the 

campaign using the word “we,” the Municipalities alleged that Wilbur and 

Carlson were “officers or agents” of the campaign and their discussions 

constituted “political advertising” for it.  CP 344-46.  The Complaint did 

not limit its claims to prior to May 31.  CP 30-32. 

In opposition, NNGT argued that treating media discussions of 

political issues as contributions subject to campaign finance reporting 

would constitute an unconstitutional restraint on free speech.  CP 324-25.   

C. The Preliminary Injunction Hearing  

On July 1, 2005, the trial court heard argument on the PI Motion.  

RP (7/1/05) 1.  There, Prosecutor Gaylord “explain[ed] why we are 

seeking full disclosure” by again talking about how defeating I-912 would 

bring more tax money to his county: 

Third, the citizens in San Juan County understand public 
transportation.  Virtually every resident in San Juan County 
uses public transportation, the Washington State ferries.  
They are smart people.  They understand that the network 
of transportation throughout the state depends upon a solid 
infrastructure. 
 

RP (7/1/05) 4, 5.      
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The trial court held no evidentiary hearing and made no factual 

findings to support the Municipalities’ claim that Wilbur and Carlson were 

“officers or agents” of the campaign.  Nevertheless, the court granted the 

preliminary injunction, holding that “Fisher Communications/KVI’s 

donation of free air time to [NNGT] is an in-kind contribution … that 

must be disclosed.”  CP 388.  The court stated that “requiring disclosure of 

in-kind contributions for media time allocated to campaigning for a 

political campaign will not restrict that campaign but merely require[s it] 

to be disclosed to the general public much the same as any other valuable 

contribution.”  RP (7/1/05) 35.  However, the court overlooked, and 

counsel for the Municipalities’ neglected to mention, that under RCW 

42.17.105(8) “it is a violation of [the FCPA] for any person to make . . . 

contributions reportable under RCW 42.17.090 in the aggregate exceeding 

. . . five thousand dollars for any . . . campaign subject to the provisions of 

this chapter within twenty-one days of a general election.”  (To the 

contrary, counsel expressly denied any limits existed.  RP (7/1/05) 35.)  

The Court ordered NNGT to disclose the “free air time provided by Fisher 

Communications.”  CP 388. 

Counsel for NNGT then requested (and the court declined) some 

indication of the scope of the order granting the preliminary injunction 

(“PI Order”): 
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MR. GOSS:  . . .  I’m not sure what you’re asking us to do, 
and here is my problem, Your Honor.  How are we to 
decide what is political advertising and what’s not? 
 
THE COURT:  You know, I think that you have the same 
problem that any other candidate or campaign has in trying 
to understand how to make full reporting, and I’m not 
going to treat you any differently.  I recognize that that 
doesn’t answer your question, but there are many questions 
that come up in the area of political reporting, and this is 
just one of them. 
 
MR. GOSS:  I think I understand what you’re saying, Your 
Honor.  It’s just that I don’t want to get dragged back in 
here saying that we didn’t make a good faith estimate.  It’s 
just like there’s no standard here. 
 
THE COURT:  And I’m not going to make a standard this 
morning on this calendar, on this record.  I’m just going to 
leave it as it is, and I’m prepared to adopt that finding. 

   
RP (7/1/05) 37.   

D. NNGT’s Counterclaim and Interlocutory Appeal 

NNGT promptly complied by estimating and reporting the 

“contributions” by Fisher.  (Both the Municipalities and the trial court 

conceded that NNGT complied with this order.  See CP 1636; CP 443; RP 

(10/24/05) 4.)  Because the trial court refused to identify the standards to 

apply, NNGT monitored the media for discussions of I-912, estimated a 

value, and reported these discussions to the PDC.  CP 452-53. 

 On August 1, 2005, NNGT filed a Notice for Discretionary Review 

to the Court of Appeals regarding the PI Order.  On August 9, 2005, 
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NNGT filed an answer and, pursuant to 42 U.S.C. § 1983, among other 

causes, filed counterclaims, alleging that the Municipalities’ actions 

violated NNGT’s free speech, free association, and due process rights.  CP 

413-41.  On August 25, 2005, the Municipalities filed a Motion to Dismiss 

Counterclaims (“Motion to Dismiss”) and a Motion for Award of 

Attorneys’ Fees.  CP 443-58; 459-64.  In these pleadings, the 

Municipalities abandoned their request for a permanent injunction and 

requested that the court dismiss their own claims.  CP 464. 

Although termed a CR 12(b)(6) motion, the Motion to Dismiss 

relied heavily on materials outside NNGT’s counterclaims.  NNGT 

moved, pursuant to CR 56(f), for a continuance to conduct discovery.  CP 

521-30.  On September 9, 2005, the trial court granted NNGT’s motion, 

noting the court’s “willingness to make sure that both parties are fully 

prepared at the time the dispositive motion is heard.”  RP (9/9/05) 23. 

E. Discovery Disputes Between the Parties 

NNGT never received the discovery to which the trial court had 

held it was entitled.  Although the court ordered the Municipalities to 

respond to NNGT’s interrogatories and requests for production no later 

than October 3, see RP (9/23/05) 53, the Municipalities ignored the order 

and on that date produced non-responsive answers and no documents.  CP 

792.  They later produced a small amount of materials, including some an 
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hour before NNGT’s response to the Municipalities’ Motion to Dismiss 

was due.  CP 1428-29.  NNGT moved to compel, arguing that the 

Municipalities’ failure to comply with the court’s order compromised its 

ability to fully respond to the Motion to Dismiss.  CP 1429. 2  At the 

hearing, contrary to its earlier “willingness to make sure that both parties 

are fully prepared at the time the dispositive motion is heard,” RP (9/9/05) 

23, the trial court held that it would defer consideration of NNGT’s 

motion to compel until after argument on the Municipalities’ Motion to 

Dismiss.  RP (10/17/05) 35.  NNGT was thus left without the material the 

trial court earlier had agreed was necessary to allow it to respond to the 

Motion to Dismiss. 

F. The Municipalities’ Actions Against Fisher        

During this time, the Municipalities also sought to compel 

production of certain subpoenaed materials from Fisher.  CP 880-86.  

Fisher moved to quash and argued that production would infringe on its 
                                                 
2 The Municipalities also moved to compel discovery from NNGT.  NNGT, however, had 
previously moved for a protective order.  CP 558.  NNGT argued, among other things, 
that production of campaign documents directly to Foster – a member of NNGT’s 
political opposition, KWR – prior to the election would violate NNGT’s free speech 
rights.  See Snedigar v. Hoddersen, 114 Wn.2d 153, 786 P.2d 781 (1990); CP 768-71.  
NNGT reiterated these objections to production in its responses to the Municipalities’ 
discovery requests.  CP 912-24.  Because many of NNGT’s objections arose from 
concerns with turning over campaign communications directly to its political opposition 
prior to the election, both NNGT and the trial court suggested postponing the case until 
after the general election.  RP (9/23/05) 9, 12; CP 1170.  The trial court also offered to 
appoint a special master.  RP (9/23/05) 15.  NNGT also offered to stipulate to facts.  CP 
1169.  The Municipalities rejected all these suggestions and instead insisted on a 
protective order that still required NNGT to produce material directly to its political 
opposition.  CP 768-71. 
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First Amendment rights.  CP 960.  It also argued that the application of the 

trial court’s PI Order would lead to a prohibition, or at least a substantial 

chilling effect, on its speech because of the operation of the $5,000 

limitation in RCW 42.17.105(8).  CP 960-61.  Specifically, Fisher argued 

that “[i]f Plaintiffs’ interpretation of ‘contributions’ stands, Fisher is going 

to feel very apprehensive about permitting its broadcasters to discuss I-912 

as of October 18 (three weeks before the general election on November 8) 

and may in fact need to direct them to avoid the issue.”  CP 960-61.  

Fisher submitted the declaration of Robert Dunlop, Vice President of 

Fisher, CP 1034, which stated the following: 

• Neither Carlson nor Wilbur controlled any management or 
business decisions of Fisher and Fisher was not owned or 
controlled by any political party or political committee; 

• Wilbur and Carlson’s views expressed on the show were 
not the views of Fisher and the station did not put any filter 
on their topics; 

• Fisher does not charge, and has never charged, any person 
or entity for the value of any content time associated with 
Wilbur or Carlson’s talkshows;  

• The station charges for political advertising and that 
advertising runs in the commercial-designated segments of 
any of its radio programs; 

• Fisher provided a forum for both proponents and opponents 
of I-912;  

• The PI Order “has created a risk that any on-air discussion 
about I-912 by Mr. Carlson or Mr. Wilbur during the 
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content portions of their talkshows in the three weeks 
preceding the November 2005 General Election may be 
deemed an in-kind contribution of more than $5,000 that 
Fisher Seattle Radio is prohibited from making under 
42.17.105(8).  We would have no way to assess when or 
whether a ‘[$]5,000’ threshold would be crossed.  
Therefore, I will have to direct Mr. Carlson and Mr. Wilbur 
to not discuss I-912 during the content portions on their 
programs to avoid this risk because Fisher Seattle Radio 
does not wish to face a possible prosecution for violation of 
the Fair Campaign Practices Act . . . .”  

 
CP 1035-37.  The Municipalities did not produce evidence disputing these 

statements.  The trial court quashed the subpoena, concluding that it could 

not produce relevant material.  RP (10/17/05) 21. 

G. Proceedings at the Court of Appeals 

While this was going on, NNGT requested that the Court of 

Appeals expedite argument on its Motion for Discretionary Review and 

stay enforcement of the PI Order until the court’s review was complete.  

See Mot. to Shorten Time and Stay Enforcement of Order at 2 (Sep. 29, 

2005).  NNGT sought the stay because, beginning October 18 and running 

through the November 8 election, the $5,000 per-person limit on in-kind 

contributions to initiative campaigns applied.  Id. at 4-5.  Pursuant to RAP 

8.1(b)(3), NNGT argued that the constitutionality of the PI Order was 

“debatable” and NNGT would suffer irreparable harm from its continued 

enforcement given the $5,000 limit.  Id. at 10-12.  The Municipalities 
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opposed NNGT’s request and argued, contrary to prior representations, 

that NNGT had an “ongoing responsibility” under the PI Order.  See 

Opp’n to Mot. to Shorten Time and Stay Enforcement of Order at 11 (Oct. 

7, 2005).   

A Court of Appeals Commissioner denied these requests.  The 

Commissioner found that “the trial court’s authority to issue its 

[preliminary injunction] Order  . . . [was] debatable.”  Ruling Den. Mots. 

to Shorten Time and Stay Enforcement of Order at 3 (Oct. 7. 2005).  He 

found, however, that NNGT “is not harmed by the lack of a stay” because 

the order did not apply “to any actions occurring after May 31, 2005” and 

the Municipalities “have represented that they have not and will not seek 

application of the [FCPA] . . . for conduct after” that date.  Id. at 3.   

On October 20, 2005, NNGT moved to modify this ruling based on 

the Commissioner’s misapplication of the law and an October 19 

telephone conversation between PDC staff member Anthony Perkins and 

NNGT Treasurer Jeffrey Davis.  NNGT submitted a declaration from 

Davis testifying that he had received a call from Perkins to review the in-

kind contributions that NNGT had been reporting.  See Emergency Mot. to 

Modify Ruling Den. Stay, Ex. B at 2 (Oct. 20, 2005).  In this conversation, 

Perkins explained that the PDC viewed the PI Order as applying 

throughout the life of the I-912 campaign and expressed concern that, 
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given the level of in-kind contributions NNGT had been reporting, many 

of the media outlets making such contributions would likely exceed the 

$5,000 limit.  Id., Ex. B at 2, 3.  If that occurred, Perkins added, the PDC 

could not guarantee NNGT immunity from prosecution, fines, or 

sanctions.  Id., Ex. B at 2.  Davis testified that NNGT had “no effective 

way to know immediately when coverage of the campaign by Fisher . . . or 

other media outlets” occurred or “when the $5,000 limit might have been 

reached.”  Id., Ex. B at 3.   

The next day, October 21, the Court of Appeals denied a stay, but 

expedited hearing of NNGT’s Motion for Discretionary Review for 

October 25.  See Order on Emergency Mot. to Modify at 1 (Oct. 21, 

2005).   

H. Argument on the Motion to Dismiss 

The trial court heard the Municipalities’ Motion to Dismiss on 

October 24.  Before the hearing, counsel for the Municipalities informed 

NNGT that he had spoken with the PDC, which, in turn, would soon be 

issuing a statement regarding the case.  CP 1510.  NNGT was previously 

unaware of any contact between the PDC and Municipalities.  CP 1510. 

After NNGT’s responsive argument, counsel for the 

Municipalities, noticing members of the media in the audience, began his 

reply by turning his back to the bench and addressing the “the audience” 
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and “the media”:  e.g., “I know your Honor is familiar with the facts, but I 

believe there are some folks in the audience who may not be, so if you will 

indulge me . . . .”; “Your Honor, I think I have made my point.  Just so the 

members of the media understand . . . .”  RP (10/24/05) 35, 36.  The court 

then permitted counsel to introduce numerous extraneous materials.  For 

example, counsel argued its CR 12(b)(6) motion should be granted 

because “a friend of mine [who] is a publisher of a newspaper” thought 

NNGT should report the commentary as contributions.  RP (10/24/05) 37.  

Counsel also presented an approximately two-by-three-foot poster 

containing hearsay transcripts of broadcasts.  RP (10/24/05) 35; CP 1480 

(reproduction of poster). 

Because NNGT’s counterclaims did not contain any references to 

counsel’s friend or radio transcripts, such materials could not be 

considered in resolving the Motion to Dismiss and NNGT objected.  The 

court replied:  

THE COURT:  You know, I am going to allow a wide 
range of arguments for counsel on this.  I understand what 
the rule is, what the standard is, and I will be applying the 
standard. 

 
RP (10/24/05) 35-36.  The Court later incorporated the material from the 

poster board into its Final Order.  CP 1520.  The court denied NNGT’s 

request to address these factual matters. RP (10/24/05) 42.  
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I. The PDC’s Letter 

 The day after the hearing on the Motion to Dismiss and the day 

before the day the court had set to issue its written decision, the PDC 

issued a letter to counsel for all parties purporting to refute Davis’s 

account of the October 19 call from Perkins.  CP 1484-85.  The letter 

accused Davis of making “attributions to a PDC staff member that 

significantly differ from the recollections of that staff member.”  CP 1485.  

However, the letter was not authored by, and did not contain a statement 

from, Perkins himself.  Rather, it was authored by the PDC’s Executive 

Director, Ms. Vicki Rippie, who issued it a week after the conversation 

between Perkins and Davis occurred.  The letter barred Davis from all 

future telephone contact with the PDC.  CP 1485.  The Municipalities 

immediately submitted the letter to the trial court in support of their 

“request to refer [their] remaining claims to [the] Public Disclosure 

Commission” — a “request” they had made once in their Motion for Fees.  

CP 1481, 463.  NNGT moved to strike.  CP 1502-07.  

J. The Court’s Written Decision 

The following day, October 26, the trial court issued its written 

decision granting the Motion to Dismiss NNGT’s counterclaims.  

Notwithstanding the fact that it was resolving a CR 12(b)(6) motion, the 

decision made new factual findings and relied on certain earlier “findings” 
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the court had “expressly or impliedly made” in granting the PI Motion.  

CP 1495 (emphasis added).  These included findings “that Kirby Wilbur 

and John Carlson were principals in the campaign”, “that they had 

intentionally promoted the campaign by advertising it in their regular radio 

show time slots,” and “that the on-air advertising was in addition to and 

different from any editorializing, comment, or discussion by the hosts on 

their shows.”  CP 1495.  The court concluded that the hosts’ discussions 

were political advertising and thus contributions.  CP 1495-96.  The court 

acknowledged that NNGT had alleged “problems” that “could have 

resulted” from the PI Order, but dismissed them as “theoretical” and 

“speculation.”  CP 1497.  According to the court, the PI Order created “no 

inability on the part of the campaign, its sponsors, or its contributors to 

effectively advocate.”  CP 1499.3  Even if it had, the court concluded, “a 

minor limitation on their freedom of speech and association during that 

time period, by the requirement in the preliminary injunction for 

disclosure of on-air in-kind contributions, is permitted.”  CP 1499.   

The court also dismissed the remaining claims in the 

Municipalities’ enforcement action because the Municipalities had agreed 

to end their prosecution of NNGT so long as NNGT was not permitted to 
                                                 
3 The court’s decision disposed of NNGT’s remaining counterclaims, including the due 
process violations stemming from Foster’s participation.  The court found that “[NNGT] 
ha[s] presented no authority that [the Municipalities] do not have the right to retain 
private counsel or that those counsel should be restricted in their speech.”  CP 1500.   
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vindicate its constitutional rights:  “[The Municipalities] have indicated 

their intention to dismiss this case upon this court’s granting of their 

motion to dismiss [NNGT’s] counterclaims.”  CP 1500.  With all claims 

dismissed, the Court of Appeals struck its hearing on the Motion for 

Discretionary Review because NNGT now had an appeal of right.   

K. NNGT’s Motion to Strike and Entry of Judgment 

On November 2, 2005, the trial court conducted a hearing to enter 

a final order.  It also considered NNGT’s motion to strike the PDC letter 

regarding the October 19 telephone conversation between Davis and 

Perkins.  In that motion, NNGT argued that the letter was inadmissible, 

multi-layered hearsay:  an out-of-court statement by Rippie, purporting to 

recount her conversation with Perkins, regarding his conversation with 

Davis.  CP 1505.  NNGT also argued that the letter was immaterial 

because the Municipalities had submitted it the day after argument on a 

CR 12(b)(6) motion.  CP 1506.  NNGT noted that Davis’s declaration was 

submitted under penalty of perjury and that no evidence of comparable 

reliability had been produced to challenge it.  CP 1505-06.  The court 

denied the Motion to Strike “essentially based on its timing [and] without 

further analysis.”  RP (11/2/05) 9.    

The court then turned to the entry of a final order, largely adopting 

a proposed order presented by the Municipalities.  RP (11/2/05) 9.  Over 
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NNGT’s repeated objections, e.g., RP (11/2/05) 9-10, 11-12, 13, 17, 23, 

the court again made numerous factual findings — for example, that 

“Carlson and Wilbur . . . had formed” NNGT, CP 1520.  The trial court 

made one major change to the proposed order, which it raised sua sponte:  

the court altered the order to hold that the contributions had come from 

Carlson and Wilbur, not Fisher, as the Municipalities alleged and the court 

had earlier found.  CP 1520; RP (11/2/05) 24.  The court no longer 

believed that Fisher made any contributions: 

I think it is true that in the [preliminary injunction] order 
that I issued I referred to Fisher Communication[s] as 
making contributions, but after all the discovery hearings 
that we had and the additional materials that came in, my 
ruling is essentially limited to Carlson and Wilbur, and I 
don’t want to make a finding by implication or otherwise 
that it was directed at Fisher Communications. 

  
RP (11/22/05) 24. 

Thus, in the last minutes of the case, the court adopted a theory of 

the case that the Municipalities had never advanced, that contradicted the 

PI Order, and that made legal determinations regarding two people who 

had never been parties.  And the court did this, on a CR 12(b)(6) motion, 

based on “the additional materials that came in.”  RP (11/22/05) 24.  

Despite arguing for four months that Fisher had made the contributions, 

the Municipalities, also in the last minutes, agreed to this change.  Asked 

by the court, “How about if we just change it . . . and strike, ‘from Fisher 
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Communications,’” counsel replied,  “We would agree to that, your 

Honor.”  RP (11/2/05) 25.        

SUMMARY OF ARGUMENT  

 This case presents the issue of whether partisans in an intense and 

important political debate will be able to use the campaign finance laws to 

harass their opponents and intimidate the media.  Whether it was their 

intention or not – and there is ample evidence to suggest that it was – the 

Municipalities, acting in concert with KWR, were able to use the 

campaign finance laws to raise considerable uncertainty about the 

continued legality of Wilbur and Carlson’s discussions of the campaign.  

As Fisher made clear, the classification of the hosts’ discussions as 

campaign contributions threatened its unfettered exercise of editorial 

discretion and raised the possibility that both Fisher and NNGT would be 

violating the law if Wilbur and Carlson continued to discuss the case.   

The Municipalities were able to accomplish this by convincing the 

trial court to ignore several key statutory, administrative, and 

constitutional hurdles that are supposed to, but in this case did not, prevent 

the campaign finance laws from being used as a weapon by political 

partisans.  First, the court ignored the fact that WAC 390-05-290 exempts 

“commentary” from the definition of “political advertising” subject to 

regulation.  Second, there was no evidence that Wilbur and Carlson were 
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“officers or agents” of the campaign; rather, there was unrefuted testimony 

from Fisher conclusively demonstrating that Washington’s “press 

exemption” applied to Carlson and Wilbur’s commentary in support of 

their campaign.  Third, and most significantly, requiring disclosure of 

Wilbur and Carlson’s commentary was blatantly unconstitutional. 

Such “disclosure” was unconstitutional in large part because the 

Municipalities could never articulate (i) what made these hosts “officers or 

agents” and, even if they were, how this status stripped them of the 

protections for the press in both the Constitution and Washington law; (ii) 

how the campaign was supposed to identify and compile the portions of 

their shows that constituted “contributions” as opposed to commentary; 

and (iii) the dollar value to be assigned to the minutes devoted to “political 

advertising.”  Indeed, the Municipalities’ standards were so cryptic that 

neither the trial court nor their own attorneys could consistently say who 

made the “contributions” at issue. 

The Municipalities’ prosecution also created a substantial chilling 

effect by creating the possibility that both NNGT and Fisher would violate 

the law if Fisher permitted Wilbur and Carlson to discuss I-912 in the 

three weeks prior to the general election.  The Municipalities claimed that 

RCW 42.17.105(8)’s three-week restriction on aggregate contributions 

greater than $5,000 did not apply because they only sought disclosure for 
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the time period prior to May 31, 2005.  This self-serving promise is 

meaningless for First Amendment purposes – when the government makes 

speech illegal, it cannot cure the constitutional defect by making a promise 

(not binding on others) not to prosecute.     

ARGUMENT 

A. CR 12(b)(6) Standard and the Trial Court’s Deviation from It 

 1. Standard for Dismissal Under CR 12(b)(6) 

 A dismissal for failure to state a claim is appropriate only if it 

appears beyond a reasonable doubt that the plaintiff can prove no set of 

facts, consistent with the complaint, which would entitle the plaintiff to 

relief.  Bravo v. The Dolsen Companies, 125 Wn.2d 745, 750, 888 P.2d 

147 (1995).  Such motions should be granted sparingly and with care in 

order to make certain that the plaintiff is not improperly denied a right to 

have his claim adjudicated on the merits.  Fondren v. Klickitat County, 79 

Wn. App. 850, 854, 905 P.2d 928 (1995).  For purposes of deciding the 

motion, all of the factual allegations in the complaint will be accepted as 

true.  Dennis v. Heggen, 35 Wn. App. 432, 434, 667 P.2d 131 (1983).  The 

court will consider hypothetical facts and any hypothetical situation 

conceivably raised by the complaint to defeat a CR 12(b)(6) motion.  

Bravo, 125 Wn.2d at 750.  When an area of the law involved is 
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developing, courts are reluctant to dismiss an action on the pleadings 

alone.  Id. at 751.   

 2. The Trial Court Incorrectly Applied this Standard 

 In this case, the trial court turned the standard for a CR 12(b)(6) 

motion on its head.  It accepted unproven assertions as established truths, 

while finding NNGT’s allegations, many of which it had already 

demonstrated, false.  The trial court based its decision on “implied[] . . . 

findings,” CP 1495, while ignoring unrebutted testimony from Davis and 

Dunlop, an especially prejudicial error when the court was obligated to 

consider even hypothetical facts to support NNGT’s claims.  Indeed, it is 

difficult to catalog the extraneous material provided to and considered by 

the trial court.  Everything from tape recordings, newspaper articles, 

declarations, an approximately 2’ by 3’ posterboard containing hearsay 

statements, to a discussion of opposing counsel’s “friend [who] is a 

publisher of a newspaper” and arguments directed to the audience, were 

submitted to the trial court over NNGT’s objections.  NNGT did not have 

the opportunity to test such evidence or to fully build its own evidence.   

 “[I]f the court can say that no matter what facts are proven within 

the context of the claim, the plaintiffs would not be entitled to relief, the 

motion remains one under CR 12(b)(6).”  Haberman v. Wash. Pub. Power 

Supply Sys., 109 Wn.2d 107, 121, 744 P.2d 1032 (1987).  However, “[i]f 
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factual evidence in addition to the pleadings was considered and was 

material to the disposition of the motion for judgment on the pleadings, 

then the consideration of those matters would convert the motion for 

judgment on the pleadings into a motion for summary judgment.”  Loger 

v. Wash. Timber Prods., Inc., 8 Wn. App. 921, 924, 509 P.2d 1009 (1973).  

Here, the extraneous material considered by the trial court was 

determinative.  See CP 1519-21 (findings of fact listing radio broadcasts, 

facts found in the PI Order, a press release, a web site, and an e-mail, none 

of which were alleged by NNGT); CP 1495 (discussing “express[] or 

implied[]” findings, none of which were alleged by NNGT).  “When the 

affidavits of the party opposing a summary judgment motion show reasons 

why the party cannot present facts justifying its opposition, the trial court 

has a duty to give that party a reasonable opportunity to complete the 

record before ruling on the case.”  Mannington Carpets, Inc. v. Hazelrigg, 

94 Wn. App. 899, 902-03, 973 P.2d 1103 (1999) (emphasis added). 

The trial court’s decision rested entirely on factual findings that 

were not alleged by NNGT and NNGT was entitled to have its claims 

adjudicated on the merits.  It was entitled to an opportunity to test the 

Municipalities’ evidence and to produce evidence in support of its claims.   

B. The Municipalities’ Actions Violate Constitutional Guarantees 
of Free Speech, Free Association, and the Free Press 
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 Throughout this case, the Municipalities argued that because courts 

had upheld disclosure laws against facial challenges in McConnell v. 

Federal Election Commission, 540 U.S. 93, 124 S. Ct. 619, 157 L.Ed.2d 

491 (2003), Buckley v. Valeo, 424 U.S. 1, 14-15, 96 S. Ct. 612, 46 L. Ed. 

2d 659 (1976), and Fritz v. Gorton, 83 Wn.2d 275, 517 P.2d 911 (1976), 

they had carte blanche to use the campaign finance laws as they wished.  

None of these cases addressed – or even suggest – that the government 

may use campaign finance laws to regulate the on-air commentary of 

members of the media, however.  To the contrary, application of 

constitutional principles recognized in United States and Washington 

Supreme Court precedent establishes that the Municipalities, by bringing 

and pursuing this case, violated constitutional guarantees of free speech, 

free association, and the free press guarantees by:  (i) creating substantial 

uncertainty regarding the legality of the hosts’ discussion of the campaign 

in the three weeks prior to the general election, (ii) chilling speech and 

expressive association by conditioning whether the hosts’ discussions of 

the campaign were reportable contributions on some impermissible, but 

unclear, level of interaction between the campaign and the hosts, and (iii)  

creating standards so indefinite that persons of common intelligence could 

not comprehend them, causing the campaign and the hosts to guess as to 
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what behavior and speech left them subject to regulation and potential 

penalties.   

1. The United States and Washington Constitutions 
Guarantee Freedom of Speech, Association and Press 
  

Free speech protections are at their zenith in the context of a 

political campaign.  “Whatever differences may exist about interpretations 

of the First Amendment, there is practically universal agreement that a 

major purpose of that Amendment was to protect the free discussion of 

governmental affairs.”  Mills v. Alabama, 384 U.S. 214, 218, 86 S. Ct. 

1434, 16 L. Ed. 2d 484 (1966).  The free exchange of ideas provides 

special vitality to the process traditionally at the heart of American 

constitutional democracy – the political campaign.  Brown v. Hartlage, 

456 U.S. 45, 53, 102 S. Ct. 1523, 71 L. Ed. 2d 732 (1982).  Thus, the 

constitutional protection afforded political speech has its fullest 

application in political campaigns. Collier v. Tacoma, 121 Wn.2d 737, 

746, 854 P.2d 1046 (1993).   

But the ability to speak effectively depends on the ability to 

associate.  “Effective advocacy of both public and private points of view, 

particularly controversial ones, is undeniably enhanced by group 

association . . . .”  NAACP v. Alabama, 357 U.S. 449, 460, 78 S. Ct. 1163, 

2 L. Ed. 2d 1488 (1958).  Governmental action that has the effect of 
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curtailing freedom to associate is thus subject to the closest scrutiny.  

Buckley, 424 U.S. at 25. 

Related to the principle that an informed electorate can better 

exercise its political rights, the United States Constitution specifically 

selected the press – in all its forms – to play an important role in the 

discussion of public affairs.  Mills, 384 U.S. at 219.   

Thus the press serves and was designed to serve as a 
powerful antidote to any abuses of power by governmental 
officials and as a constitutionally chosen means for keeping 
officials elected by the people responsible to all the people 
whom they were selected to serve.  Suppression of the right 
of the press to praise or criticize governmental agents and 
to clamor and contend for or against change . . . muzzles 
one of the very agencies the Framers of our Constitution 
thoughtfully and deliberately selected to improve our 
society and keep it free. 

 
Id.  These protections do not cease when the press advocates because free 

trade in ideas means the opportunity to persuade to action, not merely to 

describe facts.  NAACP v. Button, 371 U.S. 415, 437, 83 S. Ct. 328, 9 L. 

Ed. 2d 405 (1963). 

2. The Municipalities Have Violated These Rights 
 

Because of the importance of these rights, courts require that 

governmental action that infringes on them be drawn narrowly. 

a. The Municipalities’ Action Burdens the Exercise 
of These Rights 
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The Municipalities claim that this case is about disclosure, not free 

speech.  Answer to Statement of Grounds for Direct Review at 15.  

However, the Municipalities’ classification of on-air commentary as a 

contribution leads to an actual prohibition on speech in the three weeks 

prior to the general election, regardless of whether the Municipalities 

brought a prosecution or not.  RCW 42.17.105(8).  The trial court’s PI 

Order stood as a legal determination by a court of competent jurisdiction 

that certain media commentary in support of the initiative was an “in-

kind” contribution.  The ban on contributions prior to the general election 

is the law and responsible citizens would be hard-pressed to ignore it.  The 

Municipalities’ declaration that they would not prosecute violations of 

RCW 42.17.105(8) actually compounds the constitutional problem – it 

gives the Municipalities discretion to determine whom to enforce these 

laws against and whom to leave alone.  The Municipalities’ position is 

also particularly cynical given their claim that Wilbur and Carlson’s on-air 

commentary amounted to “secret” contributions – if they were truly 

making such unlawful contributions, one would think that enforcement 

would be all the more imperative in the final three weeks of the campaign.   

That these agencies choose not to prosecute under this section does 

not make violating the law any less illegal.  The decision of the 

Municipalities and the PDC not to prosecute is not binding on other 
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prosecuting agencies.  RCW 42.17.400.  These promises are not even 

binding on themselves – both the Municipalities and the PDC still could 

bring a claim against NNGT, Wilbur or Carlson because the statute of 

limitations under the FCPA does not run for five years.  RCW 42.17.410.  

Regardless, the evidence demonstrated that the Municipalities’ actions 

created substantial uncertainty regarding the hosts’ ability to continue to 

discuss I-912 during this time period.  See CP 1036.   

Even if one accepts the Municipalities’ self-created limitations, 

their actions still burdened the free association rights of Carlson, Wilbur 

and NNGT.  The Municipalities’ argument rested on classifying Wilbur 

and Carlson as “officers,” “agents,” or, in the court’s words, “principals” 

of the campaign.  See, e.g., CP 344, 345, 453, 1495.  Presumably, this was 

based on these hosts’ association with the campaign, and if they 

disassociated themselves from the campaign, they would have been 

absolved from being “in-kind contributors.”  See Chris McGann, Ruling 

on Anti-Gas Tax Radio Talk Upheld, Seattle Post-Intelligencer, October 

27, 2005, at B-5 (quoting counsel for the Municipalities:  “‘The reason 

why they are required to declare is that during that period of time Kirby 

Wilbur and John Carlson were running the campaign, and they now say 

they are not involved in the campaign.  I don’t know if that’s true or not, 

but if it is true there would not be a reporting requirement.’”).  However, 
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the media, and the people with whom it associates, do not lose their 

constitutional rights during a campaign.  See Christopher R. Edgar, The 

Right to Freedom of Expressive Association and the Press, 55 Stan. L. 

Rev. 191, 198 (2002) (“Press entities are expressive groups, and thus they 

deserve the same right of expressive association that the courts have 

conferred on other organizations.”).   

b. Government Actions Burdening Speech and 
Association are Subject to Strict Scrutiny 

 
 Because the Municipalities’ actions burden fundamental rights, an 

exacting level of scrutiny applies:  “If the challenged law burdens First 

Amendment rights, it can survive constitutional scrutiny only if the state 

shows that it advances a compelling state interest and is narrowly tailored 

to serve that interest.”  Rickert v. Wash. Pub. Disclosure Comm’n,129 Wn. 

App. 450, 459, 119 P.3d 379 (2005).  “Few laws survive such scrutiny . . . 

.”  Burk v. Augusta-Richmond County, 365 F.3d 1247, 1255 (11th Cir. 

2004).  Because the Municipalities seek to treat only statements regarding 

I-912 as reportable contributions, their actions are content-based.  See 

Burson v. Freeman, 504 U.S. 191, 197, 112 S. Ct. 1846, 119 L. Ed. 2d 5 

(1992).  “Content-based regulations are presumptively invalid,” R.A.V. v. 

St. Paul, 505 U.S. 377, 382, 112 S. Ct. 2538, 120 L. Ed. 2d 305 (1992). 

c. There Was No Compelling Interest Here 
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 The governmental interest identified by the Municipalities 

(revealing the source of “campaign contributions fueling the Initiative 912 

signature gathering campaign,” CP 444) was not only inapplicable here, its 

application was laughable.  To uncover “secret money,” the Municipalities 

sued to require the reporting of the identities of initiative supporters who 

regularly identified themselves and their employer and broadcast that 

information to every person in Western Washington with an AM radio.  

Their identity could scarcely have been less secret.  “To constitute a 

compelling interest, the purpose must be a fundamental one and the 

legislation must bear a reasonable relation to the achievement of the 

purpose.”  Collier, 121 Wn.2d at 754.  It is not a “fundamental purpose” of 

government to vindicate the public’s right to know something that was 

patently obvious to begin with.   

d. The Municipalities’ Actions Were Not Narrowly 
Tailored Because They Are Contrary to 
Washington Law 

 
The Municipalities’ actions were not narrowly tailored because 

they ignored Washington statutes and regulations specifically exempting 

from regulation the kind of commentary at issue here. 

The Municipalities’ claims rest on a series of assumptions arising 

from an erroneous reading of “political advertising” under Washington 

law.  The Municipalities argued that (i) Wilbur and Carlson were officers 
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or agents of the campaign; (ii) free air time for the broadcast of political 

advertising prepared by a campaign or its authorized agents is a 

contribution; and (iii) because Fisher broadcasted political advertising by 

Wilbur and Carlson without charge to NNGT, it made contributions to the 

campaign that were reportable under the FCPA.  See CP 453.  Their theory 

was flawed because the airtime at issue was not “political advertising” 

under Washington law and commentary is exempt under the “press 

exemption” in the FCPA. 

First, WAC 390-05-290 defines “Political advertising” thus: 

Political advertising does not include . . . editorial comment 
or replies thereto . . . on a radio or television broadcast 
where payment for the . . . broadcast time is not normally 
required.   

 
(Emphasis added.)  Fisher demonstrated that the airtime in which 

Wilbur and Carlson made their “contributions” was not airtime for 

which Fisher normally requires payment.  CP 1035-36.  The 

purported contributions listed by the Municipalities were, in fact, 

“editorial comment” occurring during the normal course of Wilbur 

and Carlson’s shows.  CP 1035-36.  The Municipalities’ claims 

were thus not “narrowly tailored.”   

Second, the Municipalities misinterpreted the “press exemption” in 

RCW 42.17.020(15)(b)(iv), which states that a “Contribution” under the 
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FCPA does not include “[a] news item, feature, commentary, or editorial 

in a regularly scheduled news medium that is of primary interest to the 

general public, that is in a news medium controlled by the person whose 

business is that news medium, and that is not controlled by a candidate or 

a political committee.”  The press exemption applies in a case like this, as 

the sole tribunal ever to examine the issue concluded. 

In In re Dornan, MUR 4689, Federal Election Commission (Feb. 

14, 2000) (reproduced at CP 1307), the FEC rejected the theory urged by 

the Municipalities here.  In re Dornan concerned several talk radio shows 

guest hosted by former Congressman Dornan while he was a 

congressional candidate.  The FEC’s General Counsel argued that the 

purpose of the broadcasts was to promote Dornan’s election to Congress 

and that the stations which permitted him to guest host without restrictions 

on the content of his show had made prohibited corporate contributions.  

In re Dornan at 1.  Although Dornan spent significant time attacking his 

anticipated opponent, the FEC found that Dornan’s appearances did not 

constitute prohibited corporate contributions because these broadcasts fell 

under the “press exemption” to contribution limitations contained in 2 

U.S.C. §431(9)(B)(i), see In re Dornan at 2-3, which exists to preserve 

“the unfettered right of the newspapers, TV networks, and other media to 
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cover and comment on political campaigns,” H.R. REP. NO. 93-1239, at 4 

(1974) (emphasis added). 

The FEC first examined whether the press entity was owned or 

controlled by any political party or candidate and whether the press entity 

was acting as a press entity with respect to the conduct in question.  In re 

Dornan at 2.  The FEC found no indication that the radio stations at issue 

were owned or controlled by a political party or candidate.  Id.  Similarly, 

Fisher here testified that it was not owned or controlled by a political party 

or candidate.  CP 1035. 

The FEC next examined whether the corporations in question 

“were acting in their capacity as members of the media in presenting the 

programs in question.”  In re Dornan at 2.  The FEC found that the shows 

in question featured commentary on political topics, interviews with 

political figures, and interactions with callers, and that there was no 

indication that the format of the shows was any different from those times 

when its regular host was present.  Id.  Finally, the FEC noted that there 

was no evidence that Dornan was invited to host in order to promote his 

candidacy; rather, he was employed for business, not political, reasons.  

Id. at 3.  Similarly, Fisher testified here that the commentary purportedly 

constituting “in-kind contributions” occurred during shows that involved 
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“commentary, editorial debate and discussion on current issues of interest 

to the general public.”  CP 1035. 

 In re Dornan determines the outcome of this case, and 

Washington’s “press exemption” therefore applies.  See RCW 

42.17.020(15)(b)(iv).  The statements by Wilbur and Carlson are the same 

kind of commentary on political topics and interaction with callers 

discussed in In re Dornan and fall squarely within the exemption for 

“commentary, or editorial in a regularly scheduled news medium that is of 

primary interest to the general public.” 

e. The Municipalities’ Actions Were Not Narrowly 
Tailored Because They Were Based on Vague 
Standards 

 
 The Municipalities’ actions cannot survive strict scrutiny because 

they were unconstitutionally vague. 

i. Vague Standards are Unconstitutional 
 

 Governmental actions are void for vagueness if the standard to be 

applied is “so vague that [persons] of common intelligence must 

necessarily guess at its meaning and differ as to its application.”  Roberts 

v. U.S. Jaycees, 468 U.S. 609, 629, 104 S. Ct. 3244, 82 L. Ed. 2d 462 

(1984) (quoting Connally v. Gen. Constr. Co., 269 U.S. 385, 391, 46 S. 

Ct. 126, 70 L. Ed. 322 (1926)).  Therefore, the government must articulate 

standards with “a reasonable degree of clarity” to reduce the risk of 
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arbitrary enforcement and allow individuals to conform their behavior to 

the requirements of the law.  Roberts, 468 U.S. at 629.  Every American is 

entitled to be informed as to what the government commands or forbids.  

Cramp v. Bd. of Pub. Instruction of Orange County, 368 U.S. 278, 287, 82 

S. Ct. 275, 7 L. Ed. 2d 285 (1961).  “Words which are vague and fluid 

may be as much of a trap for the innocent as the ancient laws of Caligula.”  

Id. (quotation marks omitted).  When applied to free speech, “[t]he 

vagueness of such a regulation raises special First Amendment concerns 

because of its obvious chilling effect on free speech.”  Reno v. Am. Civil 

Liberties Union, 521 U.S. 844, 871-72, 117 S. Ct. 2329, 138 L. Ed. 2d 874 

(1997).  When a governmental action touches protected expression, courts 

“will not presume that the statute curtails constitutionally protected 

activity as little as possible.  For standards of permissible statutory 

vagueness are strict in the area of free expression.”  Button, 371 U.S. at 

432.   

ii. The Standards Employed Here Were 
Unconstitutionally Vague 

 
 Far from being drawn with narrow specificity, the Municipalities’ 

standards here were so vague that even they could not consistently apply 

them:  neither the Municipalities nor the court were able to consistently 

identify who was making the contributions NNGT was supposed to report.  
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The PI Order found that Fisher made the contributions, and the 

Municipalities agreed that NNGT substantially complied with the order by 

reporting the contributions from Fisher.  However, the Final Order found 

that Wilbur and Carlson made the contributions, and the Municipalities 

agreed with this too.  To confuse the matter even more, the Final Order 

incorporated the PI Order.  This is not so much vague as 

incomprehensible. 

The Municipalities’ inability to say who was providing these in-

kind contributions, its inability to specify what constituted “political 

advertising,” and its conclusions regarding the role the hosts played in the 

campaign based on the use of a pronoun, suggest that the standards for 

determining when the media makes an in-kind contribution, when speech 

crosses the line from commentary to “political advertising,” and how to 

identify who makes a contribution, were so cryptic that persons of 

common intelligence could not consistently apply them.  Indeed, the fact 

that the trial court changed its mind – during the hearing on entry of 

judgment – as to who provided these contributions, and the fact that the 

Municipalities agreed with this radical departure from their theory of the 

case, demonstrates that the “standards” were, in a word, nonexistent. 

Even if one were to discern who made the contributions at issue, 

this does little to provide the necessary level of specificity.  The 
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Municipalities never articulated any standards for how the campaign is to 

determine (i) when a media figure is a “principal,” “officer,” or “agent” of 

the campaign, (ii) when such a figure’s commentary crosses the line from 

“editorial commentary” to “political advertising,” and (iii) the dollar value 

of such commentary.  Because neither the trial court nor the Municipalities 

could tell NNGT how to apply the “standards” imposed, NNGT was 

forced to guess what was reportable and the value to assign these “in-kind 

contributions.”  That they appear to have guessed correctly, at least in the 

Municipalities’ eyes, does not make the standards any less mysterious. 

iii. The Lack of Standards Resulted in Bad 
Faith, Harassing Prosecution 

 
While the vagueness inquiry addresses compliance, “the more 

important aspect of the vagueness doctrine is not actual notice, but . . . the 

requirement that a legislature establish minimal guidelines to govern law 

enforcement.”  Kolender v. Lawson, 461 U.S. 352, 358, 103 S. Ct. 1855, 

75 L. Ed. 2d 903 (1983) (internal quotations and citation omitted).  

Government standards must be “sufficient[ly] definite[]” so as to “not 

encourage arbitrary and discriminatory enforcement.”  Id. at 357.  Murky 

standards “furnish[] a convenient tool for harsh and discriminatory 

enforcement by local prosecuting officials, against particular groups 

deemed to merit their displeasure.”  Id. at 360 (internal quotation marks 
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and citations omitted).  In determining whether prosecution is commenced 

in bad faith or to harass, courts look to whether the prosecution “was . . . 

in retaliation for the defendant’s exercise of constitutional rights.”  Phelps 

v. Hamilton, 59 F.3d 1058, 1065 (10th Cir. 1995).  The inquiry is whether 

there is a realistic or reasonable likelihood of prosecutorial conduct that 

would not have occurred but for hostility or punitive animus towards the 

defendant because he exercised his specific legal right.  U.S. v. P.H.E., 

Inc., 965 F.2d 848, 858 (10th Cir. 1992).   

“[E]xperience teaches us that prosecutors too are human.”  Baggett 

v. Bullitt, 377 U.S. 360, 373, 84 S. Ct. 1316, 12 L. Ed. 2d 377 (1964).  The 

record is clear that the Municipalities sued NNGT to interfere with its 

efforts to pass I-912.  It coordinated the case with KWR, hired a member 

of KWR to prosecute it, issued press releases with KWR, and announced 

the case as derived from their desire for tax revenue.  The Municipalities’ 

abandonment of their theory of the case at the last minute in order to 

obtain a judgment confirms that they sought only to harass NNGT — not 

faithfully enforce the FCPA.  Good faith prosecution does not play 

“whack-a-mole” with the law – when a defendant knocks down one 

theory, a new one does not just pop up, especially as judgment is being 

entered.  Here, there was no other motivation except to interfere with 

NNGT’s exercise of its rights.     
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  f. The Municipalities’ Actions Were Not Narrowly 
Tailored and Created a Chilling Effect  

 
As noted above, vague governmental standards create an “obvious 

chilling effect on free speech.”  Reno, 521 U.S. at 845.  “Threats of 

coerced silence chill uninhibited political debate and undermine the very 

purpose of the First Amendment.” State ex rel. Public Disclosure Comm'n 

v. 119 Vote No! Committee, 135 Wn.2d 618, 626, 957 P.2d 691 (1998). 

Read logically, RCW 42.17.105(8) required Fisher to stop 

discussing I-912 in the three weeks prior to the general election.  The trial 

court, the Municipalities, and the PDC all sought to avoid this outcome by 

finding that no one intended to prosecute anyone for failure to disclose 

anything after May 31, 2005.  In that regard, the trial court found that 

NNGT “raised many theoretical problems that could have resulted from a 

case such as this,” but held that its decision was limited in application.  CP 

1497.  However, these are anything but “theoretical problems.”  As the 

United States Supreme Court has recognized, these problems create 

standards so vague and broad that parties will censor themselves in or to 

avoid coming under governmental scrutiny in the future.  In short, they are 

precisely what the First Amendment guards against.  See Laird v. Tatum, 

408 U.S. 1, 11, 92 S. Ct. 2318, 33 L. Ed. 2d 154 (1972) (“[C]onstitutional 

violations may arise from the deterrent, or ‘chilling,’ effect of 
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governmental regulations that fall short of a direct prohibition against the 

exercise of First Amendment rights.”).   

Noticeably missing from the trial court’s decision, the 

Municipalities’ pleadings, or Rippie’s letter is any consideration of why 

on-air discussions by Wilbur and Carlson before May 31, 2005 constituted 

“in-kind contributions,” while discussions occurring after did not.  Did 

Wilbur and Carlson cease to be “officers and agents” of the campaign on 

May 31?  If so, why?  The Municipalities produced no evidence that any 

relationship between Wilbur and Carlson and the campaign changed or 

that there was no need for NNGT to report such “in-kind contributions” in 

the future.  As noted above, the Municipalities’ repeated statements of 

their fidelity to disclosure ring particularly hollow, given that disclosure 

would seem to be more imperative three weeks before the general election, 

when people begin actually paying attention to campaigns.      

 The Municipalities’ attempt to slough off the free speech concerns 

of both Fisher and NNGT – by arguing that they never intended to 

prosecute for contributions after May 31 – was insufficient to remove the 

chilling effect of their actions.  Such beneficent gestures do not solve the 

constitutional problems raised when the government makes speech illegal.  

The Supreme Court “has not hesitated to take into account possible 

applications of the statute in other factual contexts besides that at bar” in 
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finding that government action chills First Amendment activity.  Button, 

371 U.S. at 432 (emphasis added).  The Court has found that “[i]t makes 

no difference whether such prosecutions or proceedings would actually be 

commenced.  It is enough that a vague and broad statute lends itself to 

selective enforcement against unpopular causes.”  Id. at 435.   

 The Municipalities created a situation where NNGT and Fisher 

were uncertain whether the exercise of core First Amendment rights would 

violate the law.  When both parties pointed this out, the Municipalities 

replied by saying, in effect, “we won’t curtail your rights as much as we 

could.”  This promise was meaningless under the First Amendment.         

3. The Municipalities’ Actions Violated the Independent 
Protections of the Washington Constitution 

 
 They Municipalities also violated independent protections of the 

Washington Constitution.  In deciding whether the state constitution 

provides broader rights than the federal, this Court examines the state 

guarantees in light of the criteria outlined in State v. Gunwall, 106 Wn.2d 

54, 720 P.2d 808 (1986).  State v. Foster, 135 Wn.2d 441, 454, 957 P.2d 

712 (1998).  This Court has already determined that the state constitution 

provides broader protections than the federal; the issue is whether such 

protections apply in this specific context.  Ino Ino, Inc. v. City of Bellevue, 

132 Wn.2d 103, 115, 937 P.2d 154 (1997).   
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 The language of article I, section 5.  “Every person may freely 

speak, write, and publish on all subjects, being responsible for the abuse of 

that right.”  Wash. Const. art. I, § 5.  This Court has held that the broad 

language of article I, section 5 justifies a more protective standard when 

evaluating restrictions on political speech.  Collier, 121 Wn.2d at 747-48. 

 Differences in text.  This Court has found that the differences 

between the federal and state provisions justify an independent 

interpretation for political speech.  Ino Ino, 132 Wn.2d at 118. 

 State constitutional and common law history.  The Constitutional 

Convention adopted the most protective speech provision proposed.  Id. at 

120.  This suggests that the Framers wished to provide independent 

protections for political speech.  See Collier, 121 Wn.2d at 748. 

 Preexisting state law.  This factor looks to state cases and statutes 

from the time of the constitution’s ratification.  Ino Ino, 132 Wn.2d at 120.  

NNGT has searched for, but has been unable to find, any statutes or cases 

from the late 19th century holding that advocacy by the press lessened the 

press’s constitutional protections.  There were no disclosure laws in 1889 

and the Framers would not have viewed the partisanship of the media as a 

basis for its regulation because nearly all media in 1889 was partisan. 

When the Framers wrote article I, section 5, the news media was 

controlled by partisan organizations.  “During this period, there was no 
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distinction between news coverage and editorial opinion.  Commentary 

was interspersed throughout news stories of the day because partisan 

advocacy was the clear goal.”  Darrell M. West, The Rise and Fall of the 

Media Establishment 11 (2001).  The Framers would have assumed the 

media to be partisan given their role as “purposeful actors in the political 

process, linking parties, voters, and the government together, and pursuing 

specific political goals.”  Jeffrey L. Pasley, “The Tyranny of Printers”: 

Newspaper Politics in the Early American Republic 3 (2001).  Washington 

newspapers were often created for the purpose of pushing an agenda, 

political party, or cause, including the passage of the 1889 constitution.  

See Washington State Constitutional Convention 1889, Contemporary 

Newspaper Articles (1999) (excerpts attached in Appendix to this brief); 

Wilfred J. Airey, A History of the Constitution and Government of 

Washington Territory 36, 438 (1945) (unpublished Ph.D. dissertation, 

University of Washington) (on file with University of Washington 

Library).  Statements of partisanship did not appear on the editorial page – 

this was how newspapers in 1889 reported the news.  They urged 

politicians, legislators, and the people to take political action, as Wilbur 

and Carlson do today.  The Framers would have found the use of 

government power to coerce objectivity incomprehensible and the lack of 

any statutes or cases confirms that article I, section 5 does not permit it.  
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Structural differences.  This “supports an independent state 

constitutional analysis in every case.”  Foster, 135 Wn.2d at 458. 

Particular state or local concern.  As noted above, the Washington 

Constitution is particularly protective of political speech and Washington 

law exempts campaigns from reporting the kinds of commentary at issue.   

Putting these pieces together, it is clear that article I, section 5 

provides independent protections for political speech and the 

independence of the press.  Because the United States Constitution 

mandates that the Municipalities’ action be subject to “strict scrutiny,” the 

only greater protection available would be for this Court to find the 

governmental actions at issue here are per se unconstitutional and not 

subject to any balancing test.  NNGT urges this Court to adopt such an 

approach and vacate the trial court’s decision as per se unconstitutional.  

C. The Municipalities’ Prosecution of NNGT Violated 
Constitutional Guarantees of Due Process 

 
By hiring a member of KWR personally interested in the outcome 

of the case, the Municipalities inserted into a government prosecution a 

private party with no incentive to observe NNGT’s constitutional rights.  

While prosecutors need not be neutral and detached, a “scheme injecting a 

personal interest, financial or otherwise, into the enforcement process may 

bring irrelevant or impermissible factors into the prosecutorial decision 
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and in some contexts raise serious constitutional questions.”  Marshall v. 

Jerrico, Inc., 446 U.S. 238, 249-50, 100 S. Ct. 1610, 64 L. Ed. 2d 182 

(1980).  Thus, courts have found that “serious due process implications 

arise when the investigator and prosecutor have a personal financial 

interest in the outcome of the proceedings.”  Johnson v. Bd. of Governors 

of Registered Dentists, 913 P.2d 1339, 1349 (Okla. 1996); see also 

Cantrell v. Commonwealth, 329 S.E.2d 22, 26-27 (Va. 1985).  This is 

because a prosecutor’s obligation is to see that justice is done, and part of 

that consideration is an obligation to make sure that a defendant’s rights 

are scrupulously preserved.  Bhd. of Locomotive Firemen and Enginemen 

v. United States, 411 F.2d 312, 319 (5th Cir. 1969). 

The Municipalities “injected a personal interest, financial or 

otherwise” by hiring Foster.  It was a member of, and contributor to, 

KWR, and stood to gain substantial legal fees if I-912 failed.  In addition 

to its political and financial interests in defeating I-912, Foster also 

undertook this case without charging the Municipalities, thus making this 

prosecution a contingency fee suit in which the firm would not receive any 

compensation unless it succeeded in achieving attorneys’ fees for 

successfully prosecuting its claim.  See RCW 42.17.400(5).  And by 

abandoning its theory of the case in the final minutes to achieve victory, 

Foster demonstrated that victory was all it cared about.   
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D. The Trial Court Erred in Dismissing NNGT’s Faithful 
Execution Clause Claim 

 
In its counterclaims, NNGT alleged that the Municipalities’ action 

violated article III, section 5 of the Washington Constitution, which 

requires the Executive to “see that the laws are faithfully executed.”  CP 

429.  The trial court’s decision disposed of the claim in two sentences, 

with no citation to legal authority.  CP 1500.  Its Final Order added a 

citation to Fritz, but no explanation of its applicability.  CP 1524. 

Fritz has no bearing on this claim because it concerned a facial 

challenge to the FCPA’s private enforcement provision on “due process” 

— not faithful execution — grounds.  Fritz, 83 Wn.2d at 311.  Although 

the opinion speaks about the “constitutionality” of “qui tam” provisions, it 

does not address the Executive’s authority to “see that the laws are 

faithfully executed.”  Wash. Const. art. III, § 5.  On the other hand, the 

Supreme Court has raised the possibility that such provisions violate the 

federal “faithful execution” command.  Vt. Agency of Natural Res. v. 

United States ex rel. Stevens, 529 U.S. 765, 778 n.8, 120 S. Ct. 1858, 146 

L. Ed. 2d 836 (2000).  In fact, at least three current Justices have 

expressed reservations about such provisions.  See Friends of the Earth, 

Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 197, 120 S. Ct. 

693, 145 L. Ed. 2d 610 (2000) (Kennedy, J., concurring); id. at 209-10 
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(Scalia, J., dissenting, with Thomas, J., joining).  When an area of the law 

involved is developing, courts should not dismiss an action on the 

pleadings, see Bravo, 125 Wn.2d at 751, and the trial court erred in 

dismissing this claim.  

CONCLUSION 

This Court should decline the Municipalities’ invitation to be the 

first appellate court in the nation to permit campaign finance laws to be 

used to monitor editorial commentary and require that such commentary 

be treated as a contribution.  This Court should also decline the 

Municipalities’ invitation to provide partisan prosecutors with a tool to 

harass political opponents.  NNGT respectfully requests that this Court (i) 

hold that the preliminary injunction was wrongfully issued, violated 

NNGT’s constitutional rights, and was void ab initio; (ii) vacate the trial 

court’s judgment; (iii) hold that the Municipalities’ enforcement action 

violated NNGT’s constitutional rights; and (iv) remand for a 

determination of the extent of such violations. 

RESPECTFULLY submitted this 19th day of January 2006. 
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APPENDIX 
 
 
 

Including: 
 

Relevant Statutes and Rules 
 

Excerpts from Washington State Constitutional Convention 1889, 
Contemporary Newspaper Articles (William S. Hein & Co., Inc. 1999) 

 App. 1



RCW 42.17.020(15)(b) 
 
(b) “Contribution” does not include: 

. . . 
 

     (iv) A news item, feature, commentary, or editorial in a regularly 
scheduled news medium that is of primary interest to the general public, 
that is in a news medium controlled by a person whose business is that 
news medium, and that is not controlled by a candidate or a political 
committee . . . . 
 
 
RCW 42.17.105(8) 
 
It is a violation of this chapter for any person to make, or for any candidate 
or political committee to accept from any one person, contributions 
reportable under RCW 42.17.090 in the aggregate exceeding fifty 
thousand dollars for any campaign for statewide office or exceeding five 
thousand dollars for any other campaign subject to the provisions of this 
chapter within twenty-one days of a general election.  This subsection 
does not apply to contributions made by, or accepted from, a bona fide 
political party as defined in this chapter, excluding the county central 
committee or legislative district committee. 
 
 
RCW 42.17.410 
 
Any action brought under the provisions of this chapter must be 
commenced within five years after the date when the violation occurred. 
 
 
WAC 390-05-290 
 
Political advertising does not include letters to the editor, news or feature 
articles, editorial comment or replies thereto in a regularly published 
newspaper, periodical, or on a radio or television broadcast where 
payment for the printed space or broadcast time is not normally required. 
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