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FILED

IN THE UNITED STATES DisTRicT WU 22 PN &2 39

FOR THE WESTERN DISTRICT OF TEXASELERE Us nisTRICT coynrt

ESTERK D15 TRIGY b
AUSTIN DIVISION ERE DI TRICT OF TEX AS
, BY_ \
DEPYTY
VICKEE BYRUM,;
JOEL MOZERSKY; VERONICA
KOLTUNIAK; and NANCY PELL,
Plaintiffs,

vs. CIVIL ACTION NO.

A07CA344LY

- GORDON E. LANDRETH, in his official
capacity as Chairman of the Texas Board of
Architectural Examiners; ALFRED
VIDAURRLI, JR., in his official capacity as
Vice-Chair of the Texas Board of
Architectural Examiners; ROSEMARY A.
GAMMON, in her official capacity as
Treasurer of the Texas Board of
Architectural Examiners; and ROBERT
KYLE GARDENER, JANET PARNELL,
PETER L. PFEIFFER, DIANE ;
STEINBRUECK, PEGGY LEWENE
VASSBERG, and JAMES S. WALKER, II, §
in their official capacities as members of the §
Texas Board of Architectural Examiners, §

§
Defendants. §

O LU L U L O DD L SO A D L DD O O LD UG O L O O

ANSWER TO ORIGINAL COMPLAINT
FOR DECLARATORY AND INJUNCTIVE RELIEF

TO THE HONORABLE UNITED STATES DISTRICT JUDGE:

- NOW COME Defendants Gordon Landréth, Alfred Vidaurri, Jr., Rosemary Gammon,
Robert Kyle Garner, Janet Parnell, Peter L. Pfeiffer, Diane Steinbrueck, Peggy Lewene
Vassberg, and J ames Walker, II (collectively “Defendants’f), by and through the Attorney
General of the State of Texas, and file their Answer to Plaintiffs’ Complaint for Declaratory and

Injunctive Relief, stating as follows:
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. Defendants admit that, in Texas, a license is not required in order to perform the same
services that registered interior designers perform but deny that anyone may lawfully
work as an “interior designer” regardless of qualifications or credentials. Defendants
admit that only licensed individuals may use the specific terms “interior designer” and
“interior design” to describe their work. Defendants admit that Texas law prohfbits non-
licensees from calling themselves “interior designers” or referring to their work as
“interior design” but deny that those terms accurately describe the services non-licensees
perform. Defendants deny that such regulation constitutes censorship of truthful
commercial speech, deny that such regulation is repugnant to the Constitution, and deny

that such regulation cannot stand.

Jurisdiction and Venue

. Defendants deny that the laws cited in paragraph number two interfere with Plaintiff’s
First Amendment rights. Defendants deny that it is accurate for Plaintiffs to describe
themselves as rendering services of “interior designers.” The remainder of paragraph
number two states the nature of the case and requires neither an admission nor a denial.

. Defendants admit this Court has jurisdiction.

. Defendants admit venue lies in this Court.

Parties

. Defendants have insufficient knowledge or information to admit or deny the allegations
of paragraph number five regarding Plaintiff Vickee Byrum.

. Defendants have insufficient knowledge or information to admit or deny the allegations

of paragraph number six regarding Plaintiff Joel Mozersky.
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7. Defendants have insufficient knowledge or information to admit or deny the allegations
of paragraph number seven regarding Plaintiff Veronica Koltuniak.

8. Defendants have insufficient knowledge or information to admit or deny the allegations
of paragraph number eight regarding Plaintiff Nancy Pell.

9. Defendants admit the averments of paragraph nine except Defendants deny that
Defendant Gordon Landreth is the President of the Board. Gordon Landreth serves as
Chair and not as President of the Board.

10, Defendants admit the averments of paragraphkfen.

11. Defendants admit the averments of paragraph eleven.

12. Defendants admit the averments of paragraph twelve regarding the members of the Board
and their official status.

Statement of Facts

13. Defendants admit the averments of paragraph thirteen,

14. Defendants deny that the laws cited impose a complete ban on commercial speech that is
both truthful and non-misleading,

15. Defendants admit that the law imposes the sanctions stated in paragraph number fifteen
but deny that the law criminalizes communicating non-misleading speech.

16. Defendants admit that becoming licensed involves obtaining a prescribed level of
education and/or experience as well as passage of the examination administered by the
National Council of Interior Design Qualification (“NCIDQ”). Whether becoming
licensed in Texas requires “substantial” time, effort, and expense is a subjective matter

which Defendants cannot admit or deny.
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17. Defendants admit the averments made in paragraph seventeen regarding the duration and
cost of the examination.

18. Defendants admit the averments in paragraph eighteen regarding the registration status of
the Plaintiffs. Defendants admit that Plaintiffs may not lawfully refer to themselves as
“interior designers” or describe their services as “interior design.” Defendants have
insufficient knowledge or information to admit or deny what services Plaintiffs can and
do perform. Defendants deny that the services Plaintiffs perform are lawfully to be
considered “interior design” services.

19. Defendants have insufficient knowledge or information to admit or deny the allegations
made in paragraph nineteen.

20. Defendants are without sufficient knowledge to admit or deny allegations regarding
Plaintiff Byrum’s talent, experience and education in paragraph twenty. Defendants have
insufficient knowledge or information to admit or deny the allegation that Plaintiff
Byrum is foreclosed from sitting for the licensing exam. Defendants deny the allegation
that the title “interior designer” is an accurate description of what Plaintiff Byrum does.

21. Defendants have insufficient knowledge or information to admit or deny the allegations
made in paragraph twenty-one.

22. Defendants are without sufficient knowledge to admit or deny allegations regarding the
business, skill, education or experience of Plaintiff Mozersky made in paragraph twenty-
two, except that Defendants deny he is and has lawfully practiced as an interior designer.
Defendants admit that it is unlawful for Plaintiff Mozersky, who is not registered as an

interior designer, to refer to himself as an “interior designer” in Texas.
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23. Defendants are without sufficient knowledge to admit or denyr the averments made in
paragraph twenty-three.

24, Defendants are without sufficient knowledge to admit or deny the averments made in
paragraph twenty-four regarding the background or experience of Plaintiff Koltuniak.
Defendants admit that the Board sent a letter to Plaintiff Koltuniak warning her to refrain
from using the title “interior designer.” Defendants deny threatening her.

25. Defendants admit that Plaintiff Koltuniak made attempts to register as an interior
designer and admit that her application was rejected at least in part due to her failure to
establish sufficient education. Defendants deny that Plaintiff is ineligible for registration
as an interior designer as she may fulfill the requirements for reéistration in the future.
Defendants cannot admit or deny Plaintiffs’ collective desire, or lack thereof, to possess a
degree ih interior design.

26. Defendants are without sufficient knowledge to admit or deny allegations regarding
Plaintiff Pell’s éxperience or business operations made in paragraph twenty-six.
Defendants admit sending a warning letter to Plaintiff but deny threatening Plaintiff.
Defendants deny that Plaintiff’s services are accurately described as “interior design”
services. |

27. Defendants are without sufficient knowledge to admit or deny allegations made in
paragraph twenty-seven regarding the education, experience, or desire for education of
Plaintiff Pell.

28. Defendants are without sufficient knowledge to admit or deny allegations of Plaintiffs’
intents or fears. Defendants deny that it is accurate for Plaintiffs to represent themselves

as “interior designers” and their work as “interior design.”
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29. Defendants admit that Plaintiffs are not registered as interior designers in Texas.
Defendants admit that, like all Texas residents, Plaintiffs are subject to the code
provisions cited. Defendants deny that it is accurate for Plaintiffs to use the terms
“interior design” or “interior designer” to describe themselves or their services.

30. Defendants admit the allegations in paragraph thirty.

Injury to Plaintiffs

31. Defendants deny that Texas has censored truthful speech about Plaintiffs and their
businesses. Defendants are without sufficient knowledge to admit or deny any.injury to
Plaintiffs arising from enforcement of the law.

32. Defendants deny that Plaintiffs cannot advertise their services “accurately” as alleged in
paragraph thirty-two. Defendants deny the terms Plaintiffs may use to describe
themselves and their services signal lower level of skill and ability than they actually
possess.

33. Defendants deny Plaintiffs’ allegation that they are “marginalized and degraded” by
Texas law. Defendants admit that only licensed interior designers may lawfully represent
that they are interior designets.

34. Defendants deny that Texas law has caused or will continue to cause irreparable harm to
Plaintiffs. Defendants deny that Plaintiffs are forbidden from truthfully describing
themselves and the services they perform.

Count One
35. No need for Defendants to admit or deny.
36. Defendants admit that the First Amendment guarantees Plaintiffs the right to free speech

and the right to speak truthfully about their businesses and the services they perform.
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37. Defendants admit that the code provisidns cited prohibit unlicensed persons from using
the title “interior designer” and the term “interior design” but do not prohibit the
performance of the same services that registered interior designers perforﬁ.

38. Defendants deny they have violated Plaintiffs’ right to free speech. Defendants deny that
Defendants prohibit Plaintiffs frqm accurately and truthfully advertising their services.

39. Defendants deny that Plaintiffs are suffering irreparable harm to their constitutional rights
and that Plaintiffs have no other adequate remedy.

40. Defendants deny the allegations made in paragraph forty.

Request for Prayer
41, Defendants are not requiréd to respond to Pléinﬁffs’ prayer for relief, but deny that

Plaintiffs are entitled to any relief whatsoever.

DEFENDANTS’ AFFIRMATIVE DEFENSES
Defendants allege that the Complaint fails to state a cause of action upon which relief
may be granted. Defendants assert the right to raise additional defenses that become apparent

throughout the factual development of this case.

WHEREFORE, Defendants pray that the Court dismiss the Original Complaint, deny
Plaintiffs’ request for declaratory and injunctive relief, enter summary judgment for Defendants,

and award Defendants all fees, costs, and expenses to which they may be justly entitled.
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Respectfully submitted,

GREG ABBOTT
Attorney General of Texas

KENT C. SULLIVAN
First Assistant Attorney General

DAVID S. MORALES
Deputy Attorney General for Litigation

ROBERT B. O’KEEFE

Chief, General Litigation Division
MARINA GRAYSON J

Texas Bar No. 24042098

ERIKA LAREMONT

Texas Bar No. 24013003
Assistant Attorneys General
General Litigation Division

Post Office Box 12548, Capitol Station
Austin, Texas 78711-2548
512-463-2120

512-320-0667 (Fax)

ATTORNEYS FOR DEFENDANT
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CERTIFICATE OF SERVICE

I certify that on June 22, 2007, a true and correct copy of the foregoing document was
sent via certified mail, return receipt requested to:

Cindy Olson Bourland
Merica & Bourland, P.C.

400 West 15™ Street STE 900
Austin, Texas 78701

William H. Mellor

Clark M. Neily

Institute for Justice

901 North Glebe Road, STE 900
Arlington, Virginia 22203

Jennifer M. Perkins
398 South Mill Avenue, STE 301
Phoenix, Arizona 85281

My Gpp—

MARINA GRAYSON
Assistant Attorney General




