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EXECUTIVE SUMMARY

Texas has historically celebrated
economic liberty—the right to pursue your
chosen occupation free from unreasonable
government interference. But the state is increas-
ingly restricting the economic liberty long enjoyed
by its citizens.

The trouble is occupational licensing—when
entrepreneurs must secure the government’s
permission before practicing a trade. This means
Texans must often jump through a series of irratio-
nal, arbitrary and costly hoops merely to practice
an innocuous trade, such as braiding hair or repairing a computer. The state now requires
many entrepreneurs to obtain unnecessary and expensive education, wade through confusing
and often conflicting administrative rules and pay harsh fees (and even face jail time) for the privi-
lege of going into business. Occupational licensing is making it harder—much harder than it needs to
be—for Texans to open a business, create well-paying jobs or switch careers.

The number of occupations licensed by the state of Texas has multiplied twelvefold in less than 65 years.

There were only 43 non-alcohol-related trades that required licensure in 1945; today there are 514. These newly
regulated industries include such diverse pursuits as athletic trainer, geoscientist, air conditioner technician, funeral
director and mold assessor, among many others.

As is the case nationwide, these licenses are often designed to use government power to protect existing industries
from competition rather than to protect the public. This report describes some of Texas’ most ridiculous regulations
and introduces readers to the entrepreneurs that they harm. Each entrepreneur represents countless other Texans who
would build on their self-reliant hard work and ingenuity to support the Lone Star State’s traditionally vibrant econo-
my—if only the government would get out of the way.

Government is getting in the way of martial arts and gymnastics programs for kids. For nearly a decade, the Texas
Department of Family and Protective Services has demanded that any facility that supervises kids for two hours or
longer in a day must be licensed as a daycare. But daycare centers are required to follow highly restrictive procedures
that make most afterschool gym activities impossible. Despite the growing childhood obesity problem, Texas is making
it harder, if not impossible, to start a child exercise center where kids can flourish. If licensed as a daycare center, after-
school martial arts and gymnastics programs will be unable to operate as effective training facilities. Parental rights
are also harmed when a child’s afterschool options are determined by state bureaucrats. Texas should allow this vital
industry to grow.

Government is imposing outrageous requirements on people who want to pursue harmless trades dealing with
hair removal and braiding. Cosmetology is an important industry precisely because it has traditionally allowed those
without a great deal of education or financial capital to [aunch their own businesses or new careers. But Texas’ cosme-
tology laws are out of control. The state now regulates artificial hair (in the case of wig specialists), objects that cannot
cut anyone (like the cotton thread used in eyebrow threading) and all-natural practices that do not even involve cutting
(like hairbraiding). It is time for Texas to look in the mirror and reform its cosmetology laws. The state should abolish
its regulation of eyebrow threaders, wig specialists and hairbraiders and trust Texans to determine who is qualified to
beautify their hair, skin and nails.

Government is senselessly restricting entrepreneurs who provide important services for horse owners. The Texas
State Board of Veterinary Medical Examiners is disturbing the state’s tradition of animal husbandry by trying to license



the many ordinary Texans who provide important services for horses—services that veterinarians more often than
not do not provide. The Vet Board has fought to apply the state’s veterinary medicine law to horse teeth “floating”—
the practice of filing horses’ teeth—and horse massage—an important practice to maintain a horse’s well-being,
just as it is for human athletes. Texas has more than a million horses, but only about 3,500 practicing veterinarians.
When the government tries to limit vital forms of animal husbandry to licensed veterinarians (who are not taught
horse teeth floating or massage), the government harms not only horse owners and entrepreneurs, but also the
many horses who will no longer receive treatment. Texas should stop trying to regulate both horse teeth floaters and
those who practice horse massage.

The government is even butting into fields like interior design in an effort to restrict competition and protect
a politically active cartel. The regulation of arts professions, exposes the increasingly unwise and unconstitutional
reach of Texas' licensing laws. It is a sad comment on the Legislature’s priorities when government officials must be
sued in federal court to vindicate
the right of interior designers to

truthfully describe the services  Occupational licensing is making it harder
they offer to the public. Itissadder - _pyych harder than it needs to be—for Texans

still when the regulated services, . .
like interior design, are demonstra-  t0 open a business, create well-paying
bly safe and a government license . .

ex}i,sts only becgause aself-inter- J ObS or SWltCh careers.

ested group of industry insiders

convinced the Legislature to do its

bidding. Clearly, the arts are a matter of taste and individual Texans—not the government—should determine who is
best able to help them make a new house a home or a new office a comfortable and pleasing place to work.

Likewise, the government has recently and needlessly imposed a one-size-fits-all approach to the diverse indus-
tries that can be described as “private security” firms. The Texas Private Security Board is charged with licensing tra-
ditional sleuths, gumshoes and bodyguards alongside locksmiths, alarm installers, guard dog trainers and computer
technicians, to name only a few. But the convenience of regulating a diverse group of services under one agency
and one law is not worth the headache it causes for entrepreneurs and their customers. The state should abolish its
regulation of forensic analysts, computer repairmen and locksmiths.

Texas has taken occupational licensing too far. The only legitimate reason for imposing limits on Texans’
economic liberty is to protect the public at large from a real threat to health or safety. Too often, however, the real
reason occupational licensing is imposed is to protect an existing industry from competition. Protecting industry
insiders from competition is not a legitimate constitutional function of government. Texas should recommit itself
to the cause of economic liberty and do away with its many unreasonable licensing regimes. Our state’s heritage of
entrepreneurship hangs in the balance.
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The Problem

Texas has a unique heritage of inspiring entre-
preneurs. This is because historically the state has
celebrated economic liberty—the right to pursue
your chosen occupation free from unreasonable
government interference.

For entrepreneurs, economic liberty repre-
sents their opportunity to open a business and
succeed on their own merits. For consumers, it
represents the opportunity to find the lowest cost,
best service and the most creative solutions to their
problems. Economic liberty is essential if the Lone
Star State is to remain a beacon of entrepreneur-
ship.

But the state of Texas is increasingly re-
stricting the economic liberty long enjoyed by its
citizens. The trouble is occupational licensing—
when entrepreneurs must secure the government’s
permission before practicing a trade.! Before
entrepreneurs can legally open their doors, the
state increasingly requires them to obtain un-
necessary and expensive education, wade through
confusing and often conflicting administrative
rules, pay harsh fees and even face jail time if they
fail to comply.? Even if an entrepreneur can get her
business up and running, Texas burdens her (and
her employees) with continuing education, insur-
ance and operational requirements. Occupational

In 1945, Texas regulated only 43 occupations that did not involve the
sale or distribution of alcohol. At the beginning of the last legislative
session (January 2009), the state regulated 514 occupations.

licensing is making it harder—much harder than it
needs to be—for Texans to open a business, create
well-paying jobs or switch careers.

Economic liberty is threatened in Texas pri-
marily because politically powerful cartels of pri-
vate businesses now routinely go to the Legislature
and demand state regulation as a means of closing
out new competition.® Specifically, cartels ask the
government to license their trade, often simultane-
ously asking that anyone already practicing the
trade be grandfathered in.* This self-interested
practice keeps new talent out of industries without
guaranteeing any improvement in public safety,
all the while artificially raising prices and reduc-
ing service and opportunity for everyone. This is
particularly shameful in these difficult economic
times.> Cartels keep new talent from entering an
occupation because they set up artificial barriers
to entry in the form of licensing fees, irrelevant
education requirements and arbitrary tests. At
the same time, cartels often make the case that cur-
rent practitioners do not need to comply with the
same regulations. The cartelization of the Texas
workforce—or the formation of industry “insider”
clubs—is too-frequently indulged by lawmakers.

It is not that state government has no role to
play in the marketplace. Texas’ criminal law, tort
law, and deceptive trade practice and consumer
protection act® each protect the public from frauds,
quacks and charla-
tans. Government
also has a clearrole
to play in ensuring
the safety and com-
petence of some
professions (for
example, doctors),”
but lawmakers of-
ten do the bidding
of industry insiders
bent on eliminating
competition rather
than base new oc-
cupational licenses
on legitimate public
safety concerns.



Because a number of recent licenses appear
designed to protect existing industries from com-
petition rather than protecting the public, we must
ask ourselves, and our elected representatives,
“What do we get for all these new requirements?”

This report describes some of Texas’ most
ridiculous regulations and features the Texas
entrepreneurs that they harm. Each entrepreneur
represents countless other Texans who, if given the
opportunity, would build on their self-reliant hard
work and ingenuity to support the Lone Star State’s
traditionally vibrant economy.

The Regulatory Climate
in Texas

In 1945, Texas regulated only 43 occupations
that did not involve the sale or distribution of
alcohol.® At the beginning of the last legislative
session (January 2009), the state regulated 514
occupations.® Stated differently, occupational regu-
lation in Texas has multiplied 12 times in less than
65 years (see chart below). During the past five
legislative sessions, an average of 15 new occupa-

tions were subjected to state regulation.”® These
included such diverse trades as geoscientists," air
conditioner technicians,' vehicle storage facility
employees® and mold assessors." You already
needed government permission to manufacture
bedding for sale in the state—including pillows,
quilts and sleeping bags*—or to work as a funeral
director,'® athletic trainer'” or midwife.!®
Nationally, occupational licensure has grown
from about five percent of the workforce in the
1950s to as much as 30 percent of the workforce in
2006."° Meanwhile, occupational licensing is grow-
ing at an exponential rate in Texas. One legislative
committee, recognizing the problem, concluded
that occupational licensing imposes barriers that
prevent Texans from entering a host of trades and
professions,® but that these barriers are largely
artificial (they would not exist but for the govern-
ment’s actions) and have little or no impact on
improving public health or safety.? Texas’ increas-
ingly anti-entrepreneur regulatory climate is one
of the main reasons why 8,000 fewer businesses
opened in the state in 2008 than opened in 2007.*
In difficult economic times, the state should be
fostering—not hindering—entrepreneurship.

Texas Occupational Licensing Trends (1945-2007)
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This graph, produced by a committee of the Texas Legislature, shows the exponential
growth of occupational regulation over the past 60 years.
Graphic: Texas House Comm. on Gov't Reform Interim Report, p. 45 (81% Leg., Jan. 2009).
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THREATENED INDUSTRIES

This report examines the state of regulations in five occupations that ex-
emplify the struggle for economic liberty in Texas. These industries—child
exercise centers, cosmetology, horse care, the arts and private security—
have all recently been the focus of increased regulations, making the pursuit
of these occupations more difficult and, in some cases, impossible. In their
own way, each of these occupations is important to the state’s economy
and the health and happiness of Texans. Unfortunately, these industries
represent only the tip of the occupational licensing iceberg in Texas. Each
legislative session, a new cartel arrives in Austin (while many cartels hun-
gry for more power return) to mount lobbying efforts for new government
regulation. The industries featured here do not represent a census of those
gunning for government favors, but rather are representative of the bigger
problem of occupational licensing, which continues to grow at a rate that is
difficult for entrepreneurs, researchers and policymakers to follow.

Child Exercise Centers

When is a gym a daycare? This is an important question for the many gyms across the state that want
to provide healthy and enjoyable activities for youngsters. Their struggle demonstrates that one-size-fits-
all government regulations, no matter how well-intentioned, often do more harm than good.

For nearly a decade, the Texas Department of Family and Protective Services (DFPS)* has said that any
facility that supervises kids for two hours or longer in a day must be a licensed daycare center.?* A problem
arises from the fact that daycare facilities are required to follow highly restrictive procedures that make
most gym activities impossible.

The Texas daycare statute is overly broad, regulating any child supervision provided by a non-family
member for more than seven children under the age of 14.* DFPS administrative rules further define “day-
care” to include “care provided to school-age children before and/or after the customary school day”® But
daycare regulation comes with rules that were not designed with gyms in mind—requiring outdoor play



areas, a daily exercise requirement, immunizations
and dozens of hours of annual daycare training,
among myriad other requirements.? Aregulated
gym could not, for example, train kids on a large
trampoline or rings hanging from the ceiling,?
amartial arts facility could not have traditional
training weapons.” If licensed as daycare centers,
afterschool martial arts and gymnastics programs
will be unable to operate as effective training facili-
ties.

DFPS spent much of the past ten years inspect-
ing afterschool exercise facilities and issuing warn-
ings, citations and even cease-and-desist orders
based on an ever-changing (and expanding) inter-
pretation of Texas’ daycare statute.* Anumber of
martial arts facilities have attempted to comply
with daycare regulations, but they have only met
with frustration as state regulators insist on fun-
damental changes to their facilities and methods
of instruction. The problem with Texas’ daycare
regulations is that they make private afterschool
exercise programs impossible. The regulations are
a classic example of government over-reach.

Dan Gonzalez

Dan Gonzalez is the owner, director and chief
instructor of S.A. Kids Karate on the north side of
San Antonio. Dan learned karate in its birthplace,
on the island of Okinawa, when his father was
stationed in Japan. Dan was a quiet, shy kid who
was always being picked on, so his father suggested
he try karate. “I hated every minute of it,” he said.
“The instructors didn’t speak English. It hurt. We
fought bare knuckle, bare foot, bare boned. No

Child Exercise Centers

T | o
- = L
Martial arts teaches discipline that children carry with them
throughout their lives

head gear. So it took a while before I started gain-
ing some confidence where I actually liked it, but
I've been doing it ever since.”

Dan earned a black belt after four years of
training in Okinawa. By 1978, Dan was an assistant
instructor at an Air Force base and teaching his own
karate classes at a youth center in nearby Alamog-
ordo, N.M.

In 1999, Dan left a successful job in the alarm
business and, with a partner, opened an all-ages
training facility in San Antonio. Dan designed an
afterschool program and then a summer camp
program for kids. That first summer, Dan and
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“I have no desire to be a daycare

director. I'm a martial arts
instructor. 'm not a
i1 babysitter.”

y -Dan Gonzalez




his partner had their first run-in with the Texas
Department of Family and Protective Services.

The trouble began when Dan placed an ad in
the newspaper for a karate summer camp. Soon
after the ad ran, two inspectors from two different
state agencies showed up within minutes of one
another to tell him two different things. A DFPS
inspector told Dan he was operating an illegal day-
care. Minutes later a representative of the Texas
Department of State Health Services came in, Dan
said, “he was laughing and he said don’t pay any at-
tention to that lady” The Health Services inspector
told Dan to get a youth camp license and the state
would leave him alone.

Ayouth camp license is relatively easy to
obtain. You describe your program, submit to an
inspection and pay a $250 fee.™

“It was more just making sure your facility was
up to code,” said Dan, “just making sure you have
the right amount of staff for your kids, and then do
your thing whether it's archery, horseback riding or
anything

So Dan got the youth camp license.

Amonth [ater, he got a telephone call from a
DFPS inspector wondering why he had not submit-
ted an application for a daycare license. “You're
still running an illegal daycare operation,” the
inspector told Dan. “We're going to shut you down.”

Dan dutifully faxed over a copy of his youth
camp license and pointed to the law that said a
youth camp does not have to be licensed as a day-
care.* For a short while after that telephone call,
Dan did not hear from DFPS.

S.A.Kids Karate opened its doors in 2001. Dan
designed his business to build on his previous suc-
cess with afterschool and summer camp programs.
Putting together a sports-based program really
made sense to Dan as an alternative to daycare,
especially when he considered the life skills that
martial arts teach—respect, courtesy, discipline and
focus—and the growing child obesity problem.

Unfortunately, Dan’s previous efforts to avoid
the state’s daycare rules somehow did not translate
to S.A. Kids. When he ran an ad that read, “Tired
of daycare? How about something new!” DFPS
showed up to tell him that he was running an illegal
daycare. Dan faxed them a copy of his youth camp

Child Exercise Centers

license, and this process repeated itself a number
of times.

But by 2004, Dan received his last youth camp
license. When he tried to submit his annual appli-
cation for a youth camp license, a representative of
the Department of State Health Services informed
him that S.A. Kids could no longer qualify for the
license because the Department and DFPS had
agreed that martial arts facilities were no longer
“youth camps.” DFPS agreed to give S.A. Kids an
individual exemption from daycare licensing, but
withdrew its exemption in 2008 after the Texas
Attorney General warned that facility-by-facility
exemptions are illegal.*

Texas’ daycare law provides numerous com-
mon sense exemptions.** When the Texas Legis-
lature returned to session in January 2009, Dan
joined other martial arts and gymnastics entre-
preneurs in Austin and successfully fought for a
qualified exemption for child exercise centers and
other skills-based programs.*® Dan had many good
reasons for fighting daycare regulation.

“First and foremost,” he said, “I have no desire
to be a daycare director. I'm a martial arts instruc-
tor. 'm not a babysitter.”

Dan describes what he does as the antithesis of
what a daycare does. For example, if he has a child
who is acting up, he enforces discipline much like a
football coach would.

He said, “As a daycare director, I cannot do
that. I cannotyell at a child. Asafoothall coach,

I can make my players run laps around the field

for not playing hard enough or missing practice.
Ishould be able to do the same thing as a karate
school instructor”

Dan also points to the fact that advanced
students use both mock and real weapons and all
karate students are expected to spar.

Dan said, “As a daycare director, [ would be
committing crimes.”

There are high costs associated with complying
with daycare regulations.

“I know one school that spent $10,000 building
an enclosed outdoor play area,” Dan said. “They
never used it.”

Obviously children at a karate school do not
need to go outside (in the Texas heat) to get exer-
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cise, but Dan said the DFPS inspectors do not bend
on the letter of the law.*

Dan does not think it is the state’s business to
regulate private sports programs—afterschool or
otherwise.

“I do see the need for safety,” he said. “I would
not be opposed to a minimum set of standards that
said if you work with kids you need to make sure
you don't have a criminal on staff, but as far as the
state telling us how to run our program, I don’t
think that helps anyone.”

S.A.Kids already performs exhaustive back-
ground checks on employees and allows parents
to decide if the school is the right fit for their
children—giving them two free weeks of instruc-
tion during which the parents can observe the
instructors and the effects on their child.

Asked what he thinks is at stake in the licens-

ing of martial arts programs, Dan said, without
hesitation, parental rights: “The parent has the
right to choose between a licensed daycare and a
sports-based program. We have people who know
nothing about martial arts, nothing about gymnas-
tics, making rules about these types of programs,
and there are too many disciplines out there for the
state to be able to speak intelligently about, much
less regulate, these types of programs. Parents are
in the best position to decide for their kids.”

Charles Dudley

Charles Dudley owns Kung Jung Mu Sul of
Texas in San Antonio. Kung Jung Mu Sul, which
teaches the Korean martial art of the same name,
offers programs for parents and children as young
as four years old.

“The very idea that the state
would come in and tell parents
that they didn'’t have a choice
for what they think is best for
their kids. They're very angry,
and they're very scared at the
stunte time because they don't
want to lose this resource.”

- -Charles Dudley

5
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Child Exercise Centers

tive criticism about their technique.
They also ask questions on topics such
as morality and math. It takes mental
toughness to answer a series of ques-
tions while exercising. These mental
and physical toughness drills are the
heart of Charles’ program, which
emphasizes simultaneous control of
the mind and body.

Charles has been forced to
display his own mental toughness and
control during the past nine years,
as he has done battle with the Texas
Department of Family and Protec-
tive Services over the meaning of the
state’s daycare licensing law. In 2000,
DFPS inspectors showed up at the
gym and told Charles he was running
an illegal daycare because he was
teaching children in the afternoon.
Daycare, to Charles, means “ware-
housing children.” What did they
want with him?

“They told me, ‘you need to
go to our orientation and see what
you've got to do to qualify to become
adaycare. [ went to the orientation.
I'sat through the whole thing, and

Drills at Kung Jung Mu Sul of Texas require students to exercise and answer questions  they said nothing that had anything

at the same time.

Charles said kung jung mu sul means “royal
court martial art” It grew out of the hwarang
code among Korean nobles—a warrior code akin to
knighthood in Western Europe and Japan’s samurai
codes. The first and most important lesson in
hwarang is discipline. It is a lesson that parents and
kids can carry over into other parts of their lives.

“In order to educate,” Charles said, “you have
to create the correct learning environment. And for
a child to be able to resist peer pressure, to make
correct choices, to honor their mother and their
father, they have to have a framework.”

At Kung Jung Mu Sul, students practice fun-
damental movements as a group, led by instruc-
tors and a leadership team of students who have
distinguished themselves with hard work. During
drills, instructors call on students with construc-

to do with anything that we do. Sol

went to the instructor, and I said, ‘T'm
confused.” The instructor assured Charles he was
exempt from daycare licensing. Her reaction was,
“this is for daycare, you don’t need to be here,’
Charles said. But three months later, DFPS re-
turned to ask why he had not submitted an applica-
tion for a daycare license. Charles, understandably
confused, told the inspector about his conversation
with the DFPS instructor, but to no effect.

“The state is a 900-pound gorilla,” Charles said.
“The DFPS inspector walked into my place and she
said, ‘Charles, if you don’t do what I tell you, I'm
going to chain and padlock your door and I'm going
to post a deputy sheriff out here, and if you try to
come in, I'm going to have you arrested.”

Charles, like almost all entrepreneurs, wants
to comply with his legal obligations (the risk of not
complying is too great). But he was understandably

1
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“Right now we're seeing childhood obesity go through
the roof, but we keep removing all movement from our
children’s lives. If sportsprograms are killed, they're

not going to have the opportunity for movement.”
' -Beth Gardner

-—
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frustrated that two representatives of the same
state agency told him the [aw two different ways.
Charles took his fight to the Legislature. He asked
Representative Frank Corte (District 122—San An-
tonio) to intercede and, soon after Corte threatened
an investigation of DFPS, Charles received an in-
dividual exemption from the agency. Not satisfied
with his own exemption from daycare regulation,
Charles then worked to secure exemptions for
dozens of gyms around Texas.

In July 2008, when the Texas Attorney Gen-
eral’s Office said DFPS could not grant individual
exemptions,* Charles knew his business was at
risk. He called the Texas Department of State
Health Services to apply for a youth camp license,
but representatives informed him they would no
longer grant youth camp licenses to child exercise
centers.

Charles doggedly returned to the Legislature
for the 2009 session. He joined Dan Gonzalez and
Beth Gardner in successfully fighting for an exemp-
tion for programs teaching “a single skill, talent,
ability, expertise, or proficiency,” so long as the
program involves no other services (like tutoring,
for example) and the business does not hold itself
out to the public as a licensed daycare.®

Charles’ lobbying experience taught him who
his enemies are, an important lesson in martial
arts. It turned out the Texas Licensed Childcare
Association (TLCCA) has worked hard behind the
scenes to defeat any exemption for child exercise
centers. This cartel is trying to protect its own
profits, Charles suspects, by making it impossible
for child exercise centers to exist. Alarmed by
the growth of movement-based private programs
for children, the TLCCA is attempting to stifle the
competition.

Throughout Kung Jung Mu Sul of Texas'
struggle with the DFPS and TLCCA, the parents of
Charles’ students became increasingly angry and
scared.

“The very idea that the state would come in
and tell parents that they didn't have a choice for
what they think is best for their kids,” said Charles.
“They’re very angry, and they're very scared at the
same time because they don’'t want to lose this
resource.’

Indeed much of Kung Jung Mu Sul of Texas'
appeal to parents is that it is an alternative to con-
ventional daycare.

Child Exercise Centers

“We have many students here that have been
kicked out of every daycare in San Antonio,” Charles
said. “Here, they're fine because they know that we
don't tolerate nonsense. It's not what we do. We
teach them a better way, and now they’re proud of
themselves.”

Beth Gardner

Beth Gardner owns Heart of Texas Gymnastics
in Temple. She started the gym in January 1999
after working as the preschool director for a large
gymnastics program in Austin. She grew up in
Houston and nearby Belton. When a previous gym
owner wanted to sell all of his equipment, Beth
jumped at the opportunity to start her own busi-
ness.

Beth has been a gymnast since she was three.
A gymnastics coach for more than 18 years, she got
her own kids into the sport first because she had
loved it so much as a child, and secondly because
it teaches physical and mental skills that help kids
grow into adults.

The skills children learn in gymnastics can
carry over into any other sport because it teaches
athletic fundamentals like balance, flexibility and
hand-eye coordination. Additionally, gymnastics
teaches discipline; it requires goal setting. The

Gymnastics not only teaches athletic fundamentals; it teaches
goal-setting and mental discipline.

13
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mental benefits of gymnastics are a big part of
Beth’s long-term goals for her students.

She said, “Since I've been a coach and done a
lot of continuing training and research into our
sport, I've found that lateral movement affects
reading, sequencing affects math. There are so
many offshoots of what we do that affect other
areas of life—not just sports.”

How would regulation as a daycare
affect Heart of Texas Gymnastics?
“It would kill my business,” Beth
said. “They call our uneven bars
and balance beam ‘unsafe climbing
structures.”

Safety is Beth'’s first priority in running her
gymnastics program. Children have to master

fundamental skills before moving on to more com-
plicated skills.

“There are three kinds of readiness,” said Beth.

“They have to be ready physically. They have to be
ready cognitively. And they have to be ready emo-
tionally. If any of those components are not there,
then a kid could get injured.”

In more than ten years, Heart of Texas has
never had a serious injury, nothing more than
minor bruises.

Beth is active in USA Gymnastics and the
Gymnastics Association of Texas—both pri-
vate organizations that train coaches and staff.
Private certifications cover “everything from
customer relations to emergency plans,” said
Beth. These organizations work especially hard
to study the sport of gymnastics and educate
coaches on safety. Beth is personally on the road
every weekend from June until October training
coaches, and she’s just one of the coaching educa-
tors.

Beth also works with a lot of special needs
children. The pediatricians at a local hospital
system send kids to Heart of Texas to augment
their occupational and physical therapy. Beth has
helped students with everything from dystonia
(aneurological movement disorder) to cerebral
palsy and autistic spectrum disorders.

“The cool thing about gymnastics,” she said,
“is that skill deconstruction—when we break
down our skills into basic elements of move-
ment—is the same thing they do in occupational
and physical therapy.”

Insurance companies do not cover occupa-
tional therapy and physical therapy for a lifetime.
When parents can no longer afford medical
therapy, they often turn to gymnastics because it
can work wonders.

Beth worked with one young girl who had
cerebral palsy.



“The way she was shaped,” said Beth, “she was
in a backwards C with her feet touching the back of
her head all the time. She had been in occupational
therapy and physical therapy for five years. We
were able to get her from a backwards C to walk-
ing”

How would regulation as a daycare affect
Heart of Texas Gymnastics?

“It would kill my business,” Beth said. “They
call our uneven bars and balance beam ‘unsafe
climbing structures. Our trampolines are not al-
lowed on daycare premises.”®

Additionally, Beth is concerned about the cost
of complying with daycare licensing. She already
screens her staff and trains them to respond to
emergencies; why should she pay to send them
through state programs?

Beth is also concerned about the epidemic of
childhood inactivity.

“Right now we're seeing childhood obesity go
through the roof” she said. “But we keep removing
all movement from our children’s lives. If sports
programs are killed, they’re not going to have the
opportunity for movement.”

“I'would just as soon government go away,”
said Beth. “We, as an industry, encourage train-
ing and safety ourselves.” This last session, Beth
joined Dan and Charles at the Legislature to oppose
child care licensing for gymnastics facilities.

Child Exercise Centers

The state failed in its attempt to make regulat-
ed daycares out of child exercise centers only be-
cause these three extraordinary entrepreneurs—
Dan, Charles and Beth—took enormous amounts
of time away from their businesses, their families
and the children they educate to challenge state
regulators. Their victory was not total. Each of
these facilities is now required to provide students
with instruction in just one skill or talent (it is not
at all clear if this means, for example, that you can
teach gymnastics or only the balance beam), they
cannot advertise as afterschool programs (which
they are) and they must perform background
checks of all employees using a statewide system
(even though most already voluntarily perform
more probing nationwide background checks).*°

Sports programs and child exercise centers
offer kids an active lifestyle, and countless other
mental and educational benefits, that cannot
be found in daycare. The ten-year saga of child
exercise centers in Texas serves as a cautionary
tale of what happens when state regulators and
aself-interested cartel work together to cut in-
novative businesses out of a vital industry. Clearly,
parents—not state bureaucrats—are in the best
position to decide what activities their children
should participate in after school.
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Cosmetology

Entrepreneurs have long been drawn to cosmetology because it involves
low start-up costs and provides regular customers. In fact, the U.S. Bureau
of Labor Statistics estimates that almost half of all cosmetologists are self-
employed.* Essentially, all one needs to be successful as a cosmetologist is
practical experience, a good work ethic and a chair. Perhaps this is why the
cosmetology industry is so bent on limiting who can practice the grooming
trades, and thus compete with existing salons and barber shops. Their ef-
forts have led to a patchwork of licensing laws nationwide that needlessly
confuse one of the most commonplace professions in our economy.

In Texas, the law makes bizarre distinctions
between cosmetology and barbering.** Put simply,
only barbers can treat a person’s beard or mous-
tache, while both cosmetologists and barbers can
cut hair.** Both practices are defined very broadly.*
The state’s Sunset Advisory Commission has re-
peatedly questioned the need for regulating these
industries at all, but the Commission has been
successful only in recommending management
changes.* Today the Texas Department of Licens-
ing and Regulation (TDLR) is responsible for both
professions.

Largely at the cosmetology industry’s behest,
TDLR has been expanding the class of services it
regulates. In addition to the traditionally regulated

trades of hairstyling and barbering, Texas has
expanded its cosmetology licensing requirements
to a host of much more specialized industries.

For example, Texas now licenses wig stylists, nail
technicians, hand and foot masseuses, estheticians,
shampooers and hairbraiders; confusingly, it regu-
lates each under both its barbering and cosmetol-
ogy statutes.*

But cosmetology licensing is not easy to
obtain. You need not only a high school diploma
(or its equivalent),* you are generally required to
spend 1,500 hours and no less than nine months
at a state-approved beauty school.*® These schools
cost between $7,000 and $22,000,* not including
the income that students necessarily lose when



they leave work for a period of nine months to a
year and a half. On completing school, would-be
cosmetologists must pay $128 to a for-profit, out-
of-state company in order to take a written and
practical examination of their abilities.® If the
examinee passes, he or she still must pay the state
$53 for a license.”* Some specialty licenses require
fewer hours in beauty school, but otherwise carry
the same requirements as a general cosmetology
license.*? By comparison, peace officers (who are
empowered to carry firearms, use force and arrest
Texans) are only required to obtain a minimum 618
hours of training.*®

Nor is a cosmetology license easy to maintain.
A cosmetologist must renew her license every
two years.>* Before renewing a license, she must
complete six hours of state-approved continuing
education classes.* The licensee is responsible for
maintaining records of her continuing education
credits for a minimum of two years.*® Even assum-
ing cosmetology and barbering should be regulated
and that the state’s regulations are reasonable
(they are not), Texas is now stifling a host of safe,
traditionally unregulated practices with truly ir-
relevant licensing rules.

Eyebrow threading

Anver Satani and Ash Patel are Indian im-
migrants with a vision for eyebrow threading.
Eyebrow threading is an all-natural grooming
technique that uses nothing but cotton thread to

Cosmetology

Eyebrow threading is an all-natural process that uses 100%

cotton thread to remove unwanted facial hair

remove unwanted facial hair.*” The practitioner
tightly winds a single strand of thread, loops it, and
then quickly brushes it along the face of a client,
expertly removing individual hairs or shaping an
entire brow.®® One American newspaper described
threaders as “play[ing] the part of cosmetic cow-
boy, lassoing out each hair with the looped ends of
the thread.”
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“One of the reasons we were attractec

the United States is the fact that whatever
you set your mind to, if you are willing to
work hard enough, you can achieve that.”

-Ash Patel

Eyebrow threading is a millenniums-old tradi-
tion in Asian countries and it has taken off recently
in the United States.*® Anver said that eyebrow
threading is gaining popularity because it is inex-
pensive (between $5 and $25) and less painful than
waxing. “This is a very exciting industry,” said Ash.
“Mainstream Americans are recognizing it, loving it
and coming back”

Anver learned eyebrow threading as a boy
growing up in Mumbai, India. Just over a year ago,
he opened his first eyebrow threading business,
Browz & Henna, in Austin. Browz & Henna quickly
expanded to two other locations and Ash, a native
of Jaipur, India, joined Anver as his partner. Some
Browz & Henna customers drive more than a hun-
dred miles for their services, though competition is
increasing as the technique’s popularity grows.

After years of inaction, the Texas Depart-
ment of Licensing and Regulation recently began

Anver Satani & Ash Patel

= L

J

interpreting the state’s cosmetology licensing law
to apply to eyebrow threading.®" The government’s
position would require threaders to get either the
standard cosmetology license, which requires 1,500
hours of training,® or the state’s facialist specialty
license, which requires 750 hours.®* (Different
inspectors, however, have disagreed over which
license, if any, is necessary.) Even worse, many
threading businesses and individual threaders have
been fined thousands of dollars and told that they
have two weeks to obtain one of the state’s various
cosmetology licenses or stop operating.®* Without
any change in the law or administrative rules and
without giving entrepreneurs an opportunity to
comply, TDLR suddenly announced its regulation of
eyebrow threading.

In May 2009, TDLR regulators visited Browz &
Henna and charged one operator with performing
cosmetology without a license and the business



with both employing an unlicensed individual and
operating a beauty salon without a licensed su-
pervisor. Anver had obtained a salon license from
TDLR, but had no idea that eyebrow threading itself
constitutes “cosmetology” in the eyes of regulators,
making a license necessary for every employee.

“This is a very simple process,” Anver protest-
ed. “It does not require any dangerous instrument
(such as sharp objects) or chemicals.”

Ash is skeptical that state regulators could
even competently regulate threading.

“We can't trust them because they don't even
know what threading is,” he said, “they cannot
determine who is a good threader”

Consumers gain nothing in terms of safety
by the state’s regulation of eyebrow threading.
Some American dermatologists view the practice
as harmless,® while others have mild reservations
about temporary redness, which would hardly
justify state licensure.®® In fact, dermatologists
sometimes recommend eyebrow threading to
patients with skin made sensitive by strong acne
medications.®” If the practice were in any way
unsafe, you would expect there to be some discus-
sion of injuries in the medical literature on eyebrow
threading, but there is none.®

Establishments like Browz & Henna must fol-
low basic sanitation requirements.*® The only thing
consumers get out of increased eyebrow threading
regulations is higher prices. Anver and Ash agree
that if threaders are required to get irrelevant
educations and maintain licenses at great expense,
these costs will have to be passed on to their cus-
tomers.

“One of the reasons we were attracted to the
United States,” said Ash, “is the fact that whatever
you set your mind to, if you are willing to work hard
enough, you can achieve that.”

Even in the face of daunting licensing obliga-
tions, however, Ash remains optimistic.

“We have challenges in front of us, but we are
convinced that there will be a way,” he said. “I'm
sure the state will see the way and not choke en-
trepreneurs. I'm sure they will actually encourage
entrepreneurs and help the economy”

Cosmetology

Wig salons

Both Texas’ cosmetology and barbering laws
require a license for anyone who works with fake
hair whether or not the fake hair is on a customer’s
head.” Before obtaining a license, wig special-
ists are required to obtain 300 hours of education
over no more than eight weeks and to pass both a
written and practical examination.” To renew a
license, a wig specialist must complete six hours
of continuing education classes.” The purpose of
these regulations is unclear, but their effect on wig
salons is profound. What is clear is that to work
at a wig business in this state, you are required to
take two months off work and pay a private beauty
school for training you don't need and pay a private
testing company for the privilege of demonstrating
your skill.

Sharon Guillory

Sharon Guillory owns and operates Dona’s Hair
Systems in Fort Worth. Sharon has been work-
ing on artificial hair for more than 20 years. She
recently left a successful business in Washington
State, selling her wig salon and relocating to Texas
to take advantage of the state’s warmer climate.
Last January, Sharon bought Dona’s from a long-
time wig specialist. She knows the business inside
and out, so when the previous owner wanted to
retire, Sharon jumped at the opportunity to go back
into business for herself.

Sharon’s passion is helping women who have
lost their hair to chemotherapy treatment. Her
shop in Seattle (one of the largest in Washington)
was near a number of cancer treatment centers.
Sharon became dedicated to the work of helping
sick women find strength in themselves. “When
awoman loses her hair,” she said, “it strips away
her identity more than it does a man’s. It can be
traumatic for a woman.”

Itis about more than hair for her and her
clients.

In Washington, Sharon did not need a license
to run a wig salon. A hairstylist by training, Sharon
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“ILdon’tthink wigs are a state

licensing issueat all.”
-Sharon Guillory

discovered that she preferred working with wigs.
She sought out extensive private training from wig
makers and distributors, training she did not (and
could not) receive in cosmetology school.

The Texas Department of Licensing and Regu-
lation was reasonable about Sharon’s experience
and training and granted her a reciprocal license
that allows her to cut human hair (which she no
longer does) as well as wig servicing (at which she
is an expert). But Sharon still thinks it's a bad idea
to license entrepreneurs who work exclusively on wigs.

“It shouldn't be the state license board’s busi-
ness,” she said, “because we are working with fake
hair”

To illustrate the difference between human
cosmetology and wig servicing, Sharon said that
chemotherapy patients often refuse to go to their
regular hairdresser with a wig because hairdressers
don’t know what to do and the experience only un-
derlines the patient’s alienation from their former
life. Sharon explains that most hairstylists are too

scared to touch a wig.

“It’s totally different,” she said. “If they make
mistakes, it won't grow back”

Sharon is convinced that servicing artificial
wigs is not a safety risk.

By contrast, Sharon admits that the bonding
agents necessary for human hair systems (i.e.,
toupees) can be dangerous. Some people are sensi-
tive to hair system glue, so a specialist has to know
when not to use it. But this safety concern is ad-
dressed by the self-imposed policies of the product
manufacturers. Hair system manufacturers refuse
to sell their products to untrained retailers.

“When I order bonding glue, the first thing
they ask me is to fax my license,” she said. “It's not
about wigs; you have to have some sort of a license
like a cosmetology license, a barber’s license, then
[hair system manufacturers] will train you about
the safety issues involved.”

Manufacturers often go so far as to fly repre-
sentatives to a hair system shop for on-site training



and observation. A customer’s happiness with their
product depends on private, not state government,
regulation.

Government, according to Sharon, is notina
position to keep up with the rapidly evolving wig
industry.

“It’s definitely not a state issue,” she insists. “I
work with human hair too, so I know both sides of
the issue. 1 don’t think wigs are a state licensing
issue at all”

Hairbraiding

Hairbraiding is, like eyebrow threading, an
all-natural and traditional grooming technique that
does not involve the use of chemicals, dyes or sharp
objects. Itis a business—some say rising to the
level of an art form—predominately practiced by
African-American women, many of whom learned
braiding as little girls. The Institute for Justice has
documented the irrational licensing of hairbraid-
ing nationwide” and during the past 17 years has
successfully challenged hairbraiding regulations
in Arizona, California,” the District of Columbia,
Minnesota,” Ohio and Washington.”

Unfortunately, Texas now takes the position
that hairbraiding is the regulated practice of cosme-
tology and licenses it under both its barbering and
cosmetology statutes.®® But the trouble is not only
that Texas regulates hairbraiding, it is the manner
in which state officials went about communicating
their arbitrary requirements to entrepreneurs. No
case better illustrates the absurdity of hairbraiding
regulation in Texas than that of Isis Brantley.

Isis Brantley

Isis Brantley owns Isis Natural Hairbraiding,
Twisting, and Locs, located in the Oakcliff neighbor-
hood in Dallas. She started braiding when she was
nine, learning on the hair of her sisters, cousins and
neighbors. For Isis, hairbraiding is a cultural art
form. She believes African-American hair is often
mistreated and even abused by conventional cos-
metology practices—the use of chemicals, perms
and dyes. The answer, she said, is for African-
American women to exercise their God-given gift of
natural hair care.

Like many entrepreneurs, Isis started out
working in her home. She had ten years of profes-
sional braiding experience when, in 1995, she
moved into her current storefront. Unfortunately,
Isis was promptly cited by the state of Texas for
practicing cosmetology without a license. But she
does not cut hair. She does not treat hair, dye hair
or perm hair. Her business is based on natural hair
care techniques—methods African women have
perfected over thousands of years, most of them
unrecognizable to Americans and Europeans.

“This is an ancestral art form,” said Isis. “I
want to wear my hair in its natural state and | want
to help other people to revive their hair as well. It’s
what we do as a people just like anybody else who
has a tradition of grooming themselves. We have
our own beauty secrets and our own beauty legacy.”

Faced with a $600 fine and a government com-
mand to close her business, Isis was forced to hire a
lawyer. She looked up the state’s licensing law and
discovered that it did not include “braiding” in the
definition of “cosmetology””®" But Isis did not stop
there. She set up a board of hairbraiders around
the state that was designed to challenge the Texas
Cosmetology Commission’s interpretation of its
licensing statute. Shortly after Isis’ board formed,
the Commission backed down, announcing a mora-
torium on the regulation of hairbraiders.

The Commission’s moratorium did not last
long. In 1996, regulators put together a panel of
stakeholders, including Isis, for the purpose of
determining whether or not hairbraiding should
be exempt from cosmetology licensing in Texas.
When the decisive vote came, the braiders fell one
vote shy. The administrative rules governing the
practice of cosmetology were hastily rewritten to
include hairbraiding and hair weaving.

“They put braiding with the weaving course,”
Isis said. “1 was opposed to that because I'm not a
hair weaver; I don't use a machine to sew hair on
anybody’s hair” The problem, Isis said, is, “They
didn't understand what ancestral braiding is.”

The new rules required braiders, whether
experienced or not, to go to school and pay approxi-
mately $3,000 for 300 credit hours of instruction.
The curriculum included instruction in the safe use
of relaxers, hair dyes and various other kinds of
irrelevant chemicals.

Cosmetology
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“So, I said I'm not doing that either,” Isis said.

In June of 1997, Isis was the victim of a police sting
at her shop. She was arrested for practicing hairbraid-
ing without a license. Three undercover officers came
into her shop, with two female officers posing as cus-
tomers. Iris was handcuffed and taken away.

Isis went to trial and argued that the licensing law
did not address her form of hairbraiding. She won. The
state of Texas responded by suing Isis for practicing cos-
metology without a license. Isis promptly countersued,
but two years passed without any activity before the
state sent Isis a notice in the mail that said they would
be dropping the lawsuit. At that point, said Isis, “All I
wanted was for the state to recognize this is my culture.
This is something that I've always done, and I shouldn’t
be required to take any unnecessary classes or have any
license”

In 2006, Isis finally got the recognition she was
looking for. The Texas Department of Licensing and
Regulation, which that year took over the functions of
the Texas Cosmetology Commission, contacted her and
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“Ican’t see how

someoneis goingto: =
pay you thousands =
of dollars to learn
something that

they’ll neverdo.*
-Isis Brantley

offered to grandfather her business—or exempt her
personally—from the licensing law. After nine years of
uncertainty, Isis was finally able to operate her business
without any concern for unwanted and unnecessary
cosmetology regulation. She proudly displays her cos-
metology exemption on her shop’s wall beside a picture
of her in handcuffs on the day of her arrest.

Even though she was out of the woods personally,
Isis still did not back down.

“I stayed on the front line because I can’t see how
someone is going to pay you thousands of dollars to
learn something that they'll never do,” she said. “We'll
never be cosmetologists.”

She made a hairbraiding instructional video, only to
see it co-opted by beauty schools around the country.

Iris said, “These people are actually taking these in-
nocent, desperate women's money who want to operate
legally, and they're sitting at these schools watching my
videotape and a couple other videotapes from Texas and
waiting until the time passes by. They can't teach them
braiding””

Isis has become an advocate for occupational free-
dom for natural hairbraiders around the country. She
set up a website, www.naturallyisis.com, designed as a
resource for hairbraiders faced with threats from state
authorities. Now, Isis wants to start her own hairbraid-
ing school, the first in the state.

Texas' cosmetology laws are out of control. When
the state regulates artificial hair (in the case of wig spe-
cialists) and objects that cannot cut anyone (like the cot-
ton thread used in eyebrow threading), it is time for the
government to take a look in the mirror. Cosmetology is
an important industry precisely because it has tradition-
ally allowed those without a great deal of education or
financial capital to launch their own businesses or new
careers. Significantly, everyone needs some profes-
sional grooming on a regular basis—whether it be a hair
cut, a manicure or eyebrow shaping—so that consumers
have as much or more expertise in judging the quality of
grooming service than do regulators. Texas should trust
Texans to determine who is qualified to beautify their
hair, skin and nails. The state should repeal its regula-
tion of eyebrow threaders, wig specialists and hairbraid-
ers, and drastically reduce the number of hours required
for hairstylists while offering hands-on alternatives to
conventional beauty school.



Hairstyling

Clive Lamb owns and operates Clive and
Co., a men’s and women'’s hair salon near the
Galleria shopping center in Dallas. He has been
in the hairdressing business in Dallas for more
than 24 years. Clive is also the presiding officer
of the Texas Advisory Board on Cosmetology—a
state agency providing policy guidance to the
Texas Department of Licensing and Regulation.
his story epitomizes the American Dream.

Born in London, England, Clive worked
construction with his father as a young man.

“I didn’t come from the most wealthy
background,” he said.

At age 16, Clive learned hairdressing at
an English community college. From there,
Clive rose quickly through London’s high-end
hairdressing industry—working first as a junior
stylist, then as an instructor, then becoming
the general manager of education for Jingles
International.

But Clive was convinced that England’s class system was holding him back.

“Whether or not you were accepted in society or certain areas of society depended on your
accent,” he said. By the time he moved to Dallas in 1985, Clive had eight years of hairdress-
ing experience. “This is the land of milk and honey,” he said. “And if you're going to make it
anywhere in the world, this is the place to do it.”

Becoming licensed to cut hair was a strange experience for Clive. In England, no one
needs government permission to cut hair. Salons need business licenses, of course, and salons
are subject to inspection by the health department, but it is up to customers to decide who can
and cannot cut hair well. Although the concept of cosmetology licensure was foreign to Clive,
the test he was supposed to take was even more bizarre. “It was prehistoric,” he said. “It was
hairdressing from the dark ages.”

Because of Clive's experience as an apprentice, he believes in hands-on cosmetology train-
ing. Hesaid, “I can tell you now, if one of my employees did one of those haircuts in the salon
that they had to do to pass the state’s test, they would probably be fired on the spot.”

Clive would rather see parallel systems where students can learn the trade in a school or
inasalon.

Since his appointment to the Advisory Board on Cosmetology in 2006, Clive has advocated
for fewer regulations, especially in the areas of hairbraiding and hairstyling. During the most
recent legislative session, he worked tirelessly, but to no avail, on a bill that would have created
a specialty license for hairstylists and an apprenticeship option for cosmetology students.

“The rules and statutes have become far too complicated,” Clive said. “I think too many
beauty schools are looking to keep the rules and statutes in place because they see profit.”
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Horse Care

g”"—the practice of filing horses’
orse massage—an important practice
iintain a horse’s well-being, just as it is for
uman athletes. Naturally, you cannot practice
veterinary medicine in Texas without a license.®
But what “veterinary medicine” means, however, is
open to debate. Texas law defines veterinary medi-
cine very broadly as the “diagnosis, treatment, cor-
rection, change, manipulation, relief, or prevention

animal disease, deformity, defect, injury, or other
physical condition[.]"#* As anyone who has spent
time on a working ranch can tell you, this definition
is absurdly broad.

The public routinely does all sorts of things
with large animals that fall within Texas’ definition
of “veterinary medicine.” Those who drafted the
licensing act tried to deal with that reality by creat-
ing numerous exemptions that make clear that
practitioners other than veterinarians are qualified
to take care of many aspects of an animal’s health.
The licensing law specifically exempts many forms
of animal husbandry that are more dangerous than
horse teeth floating or horse massage, including




) the treatme or care of ar

in any manner by the owner of the animal, an em-
ployee of the owner, or a designated caretaker of
the animal.”®® This means a horse owner can have
a totally inexperienced, untrained ranch hand float
and extract his horse’s teeth, but the same horse
owner may not hire an experienced, highly quali-
fied practitioner who is not a veterinarian to do
the same work simply because the more qualified
individual is not a full-time employee.

Moreover, veterinarians typically do not learn
to float horse teeth and never learn massage in
vet school; they are rarely tested on proficiency in

veter
asingle class in equine
ate, although some schools offer e
massage is not even an elective. Moreo
erage annual cost to attend Texas A&M is $29,70C
for Texas residents; that totals well over $100,000
for the four years needed to graduate as a doctor of
veterinary medicine.®®

Forcing Texas’ equine professionals to spend
more than $100,000 and four years at veterinary
school, where they will learn next to nothing about
the work that they do, is ridiculous. Horse care
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requires skill, experience and horsemanship, none
of which come from vet school. The experience

of horse teeth floaters and one horse masseuse in
Texas epitomizes the trouble with occupational
licensing. The legislature makes a broad grant of
authority to a state agency, which interprets the
law even more broadly, until another benign and
self-regulating human activity requires hefty edu-
cational requirements and state fees. In the case
of the Vet Board, this song and dance threatens the
health of horses within the state. Horse owners—
not the government—are in the best position to
find knowledgeable and careful business people to
treat their horses.

Horse teeth floating

Horse teeth grow throughout their lives;
consider the expression, “long in the tooth,” an ex-
pression that started when discussing older horses.
Because of the natural alignment of their jaws,
horses also unevenly wear down their teeth. The
problem is exacerbated in captivity because horses
no longer eat rough grasses and do not pick up dirt
and other materials with their food. As a result,
horses’ teeth need to be filed, or “floated,” every
six to 12 months in order to prevent or remove
fang-like points on the horse’s molars, which can
grow awkwardly into the animal’s gums.®® These
points may cause serious problems as they prevent

“Itis what I love to do, and I've got somebody
coming in and saying, ‘No,"ydu can’tdoit.’

That doesn’t work for me.™

\ -Darren Smith




the horse from effectively grinding food using its
natural circular chewing motion. This may prevent
the horse from properly digesting food and may
lead to reductions in the horse’s weight and overall
health.® The removal of points is relatively simple
to accomplish, requiring hand-eye coordination
and the ability to recognize straight or abnormally
curved lines by feel or sight. One of the most
important skills in floating is horsemanship—the
ability to calm a horse so that the procedure goes
smoothly. This service has typically been provided
by various members of the public, including equine
dental providers. This arrangement has served
horses and horse owners well for hundreds of
years, and it presents no legitimate health or safety
concerns.

Members of the Vet Board, however, would like
to make it that no one can practice floating without
graduating from veterinary school and successfully
passing the state’s medical examination.* Begin-
ning in 2004, the Vet Board twice unsuccessfully
tried to convince lawmakers to license horse teeth
floating. In 2007, without any change in the law or
administrative rules, the Vet Board took it upon it-
self to issue cease and desist letters to a number of
successful floaters around the state. The Institute
for Justice responded with a lawsuit against the Vet
Board that seeks to vindicate the economic liberty
of horse teeth floaters.*

Darren Smith

Darren Smith has floated horses’ teeth since
he was 15 years old and he started his own floating
business at 20. He owns Performance Dentistry,
which provides horse teeth floating services around
Texas and throughout the country. Darren is also
the president of the International Association of
Equine Dentistry, a worldwide organization that
trains members for private certification.”

Darren was drawn to horse teeth floating
because it was a good business opportunity involv-
ing horsemanship and a lot of personal freedom.
When he got started in the business, few people
wanted to do the backbreaking work of manually

filing a horse’s teeth, which can take hours. When
power tools became available about ten years ago,
Darren said there was an explosion in the business
of equine dentistry because the tools made floating
much easier.

Darren said licensed veterinarians do not want
to perform horse teeth floating even with power
tools because, relative to conventional veterinary
practice, it is hard work with minimal financial
return.

“Inan advanced case, it's going to take any-
where from 35 to 50 minutes to work on one horse,”
he said. “In that time, a veterinarian could have
made quadruple the amount of money and not shed
abit of sweat.

Horse teeth floaters do work closely with
veterinarians, however, consulting with them on
issues of equine dental health and often calling
on them to sedate horses before more sensitive
sessions. (Some of the horses Darren works on are
worth more than $100,000, so for the safety of the
horses and for his own safety, he always has them
sedated before floating their teeth.) Underlining
the absurdity of Texas’ veterinary medicine laws,
the vets almost never show up to sedate a horse
themselves, choosing instead to rely on the veteri-
nary medicine law’s exception for any owner or his
employee, who can legally sedate a horse without a
license.*

Darren understandably bristles at the idea of
having to go back to school to earn undergraduate
and veterinary medicine degrees just to continue
doing what he’s done successfully for decades.
“Why do I want to go through eight years of school
when I'm not even going to learn about floating
horses’ teeth?” he asks. “They barely teach it in vet
school, and what they do teach, I guarantee you |
can do better than the professor.”

Darren points to his spotless track record
of working with horses without incident.
(Although a horse once rolled over onto him,
tearing his shoulder, Darren has never injured
a horse.)

If the Vet Board is successful in making horse
teeth floating the licensed practice of veterinary
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medicine, Darren said horse owners will suffer. He
also points to the overabundance of horses in Texas
and the shortage of vets to take care of them.

He said, “They want to take us off the market
for eight years to go and become a veterinarian
when there are all of these horses out here who are
not being helped””

The horse owners that Darren works with uni-
formly oppose licensing. He said, “It’s no different
from having a horseshoer come in. You're not going
to call your veterinarian to come out and shoe your
horse or massage your horse. You're going to call
that person who does it every day.”

Darren joined the Institute for Justice in a
legislative campaign this past session to add horse
teeth floaters to the list of individuals exempted
from Texas' veterinary medicine law. That effort
was unsuccessful, and the Institute’s [awsuit
against the Vet Board remains pending.®® Despite
a disappointing legislative loss, Darren still thinks
it is worth fighting state regulators over irrational
licensing rules.

“This is what I do for a living,” he said. “Itis
what [ love to do, and I've got somebody coming in
and saying, ‘No, you can't do it” That doesn't work
for me.”

Horse massage: Charlotte Morris

Charlotte Morris started Phoenix Body Works,
a central Texas human and horse massage service
based out of Cibolo, four years ago. Charlotte
became interested in massage while training and
competing as a nationally ranked triathlete. Hav-
ing experienced the trade’s benefits first hand, she
enrolled at Lauterstein-Conway Massage School in
Austin following a successful athletic career.

At first, Charlotte was only interested in
human massage. She got the required human
massage license, but she was not satisfied with
the state’s minimum education requirements so
she took an extra 600 hours of instruction, fol-
lowed by coursework in sports therapy and active
release—a massage specialty. In school, she used
her own thoroughbred as a model to test her skills.
The horse, an older animal, had a lot of issues that

veterinarians could not address; and yet Charlotte
began to see improvements. Soon after Charlotte
started her full-time work as a human masseuse,
friends started asking if she would work on their
horses, too.

Charlotte grew up around horses. She owns
and shows horses. The animals are one of her life’s
great passions. But massage school had taught
her nothing about horse massage. Learning on
her own, Charlotte took a correspondence course
on horse massage because there are not any horse
massage schools in Texas. Charlotte discovered
that horses benefit from body work just as much, if
not more, than humans. Horses are often worked
with too much weight on their backs, they may have
suffered from an improper saddle fit and, like any
human, a horse will sometimes strain one muscle
and then compensate with the overuse of another.
Charlotte studied horse anatomy and physiology
and gave it a shot.

“1did a lot of my work for free my first year,”
she said.

Charlotte began her commercial work on old
lesson horses—lesson horses are older horses usu-
ally ridden by kids. They are probably the biggest
problem cases, said Charlotte. “I was able to get
the horses moving a lot better, fix problems with
behavior. Then people started calling me all the
time. Now my work is 90 percent horses.”

As a licensed human masseuse, Charlotte was
careful to look for rules regarding horse massage,
but she found none. No one from the various state
licensing authorities had even heard of horse mas-
sage, let alone a horse massage license.

In the summer of 2008, Charlotte was featured
in an Austin American-Statesman article about
unusual jobs. The article prompted the Texas Board
of Veterinary Medical Examiners to investigate
Charlotte for the unlicensed practice of veterinary
medicine.

Initially, Charlotte was able to negotiate what
she thought was a reasonable compromise with the
state authorities. She would only work on horses
when she had prior approval from the animal’s
veterinarian. The veterinarian did not have to be
in the barn with her, but he or she had to know that
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the horse was receiving unlicensed bodywork
from Charlotte. Though the arrangement
was inconvenient for her customers, their
veterinarians and herself, Charlotte saw some
value in consulting an animal’s doctor before
addressing its most persistent physical prob-
lems.

But in December 2008, the Vet Board
sent Charlotte another letter alleging that her
website and the Statesman article both consti-
tuted an illegal advertisement for unlicensed
veterinary services, namely Charlotte’s “ability
and willingness to perform equine massage
therapy.” Charlotte’s surprise quickly turned
to concern.

“I'was scared,” she said. “Number one,
1 didn’t know whether I could even work
anymore. [ felt like I was in over my head at
that point. Number two, I was very shocked
because I thought it had been resolved. 1 was
working under veterinary supervision. At that
time, I thought that was what the Vet Board
wanted.”

Instead, Charlotte was called in front
of the Vet Board so that state officials could
consider whether or not to issue a cease and
desist order. Charlotte was afraid her business

was in serious trouble, so she worked with the
Institute for Justice to find pro bono represen-
tation for her hearing.

Faced with a team of lawyers ready to
defend Charlotte’s right to economic liberty,
the Vet Board backed down. After threatening
to take away Charlotte’s livelihood, the board
informally decided that she could continue
to work under veterinary supervision. The
board also required that she put a number
of disclaimers on her website, regarding the
fact that Phoenix Body Works does not offer
veterinary services, and remove a section on
the benefits of equine massage.

“I'll play by the rules,” said Charlotte,
“because I love what I do.”

Charlotte insists that there is no physical
danger to a horse when it is massaged.

“They’re too big,” she said. “They’ll hurt
you before you hurt them.”

To a knowledgeable horse owner, the
animals show pain just as clearly as a human,
and Charlotte never pushes an animal beyond
its pain threshold.

“Alot of people depend on me to keep
their horses going and keep them healthy,” she
said. “There is not a single vet in the state of
Texas, that I know of, that does this work.”

Texas has over a million horses.”® There
are currently only about 3,500 veterinarians
in the state,” not all of whom work on large
animals. Licensing horse teeth floaters and
horse masseuses as veterinarians poses not
only a danger to economic liberty, but also
areal danger to horses, who simply will not
receive treatment if their owners must rely on
veterinarians for every service. Texas govern-
ment starts down a dangerous road when it
expands the scope of veterinary medicine
to include demonstrably safe practices that
can be accomplished without the aid (and
expense) of a veterinarian. The Legislature
should therefore write clear exemptions into
the veterinary medicine law for horse teeth
floaters and horse masseuses.



Arts

Arts

In recent years, the absurdity of occupational licensing has put the state
of Texas in the strange position of regulating arts businesses such as tal-
ent agencies® and interior designers.” And because you now need a permit
to manufacture bedding for sale in the Texas,'® there is even a question
whether you can make and sell a quilt without state approval. But there is
no discernable government interest in protecting consumers from the col-
l[aboration of a consumer and an artist. The case of Texas interior designers

is exhibit A.

Interior design

Prior to the 2009 legislative session, you could
practice interior design in Texas, but you could not
legally tell anyone what you did for a living unless
you had a government-issued license—that is, only
government-approved interior designers could
call themselves “interior designers.”"® In response
to a federal lawsuit brought by the Institute for
Justice,'® the state recently retreated from that
position. Texas law now requires that only those
who meet complicated requirements may call

themselves “registered interior designers.'®® Even

though the state’s control of the term “interior
designer” may seem pointless to consumers, and it
is, it has a profound impact on entrepreneurs who
need to be able to tell their clients what they do.
Until recently, four states licensed the term
“interior design” and “interior designer.”"* This
gives a strong advantage to industry insiders.
When customers go looking for an “interior design-
er” on the Internet or in the phone book, they find
only those businesses that have jumped through
the government’s arbitrary hoops. These custom-
ers overlook many capable designers who do not
meet the state’s requirements for what amounts to
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alicense to speak. Never mind that one of these
designers may do the job better and at a more
reasonable price than a state-approved designer.

Texas' requirements for using the term
“registered interior designer” are not easy to
meet. A designer has to apply to the Texas Board
of Architectural Examiners for permission to
take a licensing exam—an exam administered by
a private, national credentialing body called the
National Council for Interior Design Qualifica-
tion (NCIDQ).'® Just to sit for the exam, NCIDQ
requires people to have six years combined
college-level interior design education and work
experience.'® Texas likewise requires that ap-
plicants have six years combined experience and
“approved interior design education.”*” Texas
and NCIDQ require a minimum of two years of
college-level education and a minimum of six
months work experience under a licensed interior
designer as part of that six-year combined total.'®®

The exam and application process is expen-
sive and time consuming. The cost of the exam
alone can reach $1,000—plus a $100 fee to Texas
for permission to take the exam—and it takes two
days to finish."® If an aspiring designer passes
the NCIDQ exam, he or she may then apply to the
Texas Board of Architectural Examiners for an
interior design registration. This involves an ad-
ditional expense of at least $355 for the initial ap-
plication fee and an annual renewal fee of at least
$305."° Keep in mind that until recently, anyone
who used the term “interior design” was subject to
the same requirements.

In November 2007, the Institute for Justice
released a case study, Designing Cartels,"" which
documented a long-running campaign by the
American Society of Interior Designers (ASID) and
its state-level counterparts to expand regulation
of interior designers in order to “increase the stat-
ure of the industry” and put would-be competi-
tors out of business. That study showed that the
nationwide push for more regulation of interior
designers has come not from the public or the
government, but from the cartel’s efforts to obtain
government protection from competition."? Sub-
sequent Institute studies have documented how
ASID and its allies in legislatures nationwide have
worked to mislead the public and exclude minori-

ties from the interior design industry."*

This national effort has played out in Texas
for nearly two decades. As recently as last session,
lawmakers have spent vital time considering
whether to transform the state’s “title act”—
restricting who can call themselves an “interior
designer”—into a full-blown “practice act” that
would make it a crime to provide interior design
services without a state-issued license. Thank-
fully, these efforts have been defeated every time
and lawmakers recently modified their unconstitu-
tional restrictions on the term “interior design.”

Fern Santini

Fern Santini is working to defeat industry insid-
ers’ efforts to regulate interior design in Texas. Fern
lives in Austin and she has run her own interior de-
sign firm, Abode, for 16 years." She primarily helps
homeowners make their spaces more vibrant, but
has also worked on high-end commercial projects.

Fern does not believe any regulation of interior
design is necessary because—like other interior
designers—she does not draw plans and she is
not responsible for ensuring that a structure is
sound. Instead, Fern collaborates closely with the
construction team on every project, acting as an
advocate for her client’s vision of their own living
space and advising architects on points of interior
layout and materials selection. Fern’s job is to make
new homes more livable. “My clients don't hire
me to make sure that the air quality in the room is
correct,” she said, “They hire a HVAC guy to do that.
They don't hire me to design sprinkler systems; they
have a subcontractor that does that”

Fern has worked on projects like the Four
Seasons Residence Tower in Austin. She has trav-
eled around the world looking for materials and
inspiration for her residential projects, one of which
was featured in the book Great Houses of Texas."
Fern does not have any formal interior design
training and, as demonstrated by her success, such
formal education would be not only unnecessary,
but costly in terms of time and treasure. Tobe a
registered interior designer, Fern would have to have
had college-level education in interior design and an
internship with a licensed designer. She could not
have afforded it.



Fern worked her way through college clean-
ing offices and waitressing. She went to work the
Monday after graduation.

“My mom couldn’t have afforded to have sup-
ported me to do a two-year internship,” she said.
Nor does she think you need a degree in interior
design to be successful in her business. She said,
“The architects I've worked with want an artistic
collaborator, not someone who learned a formula
for design. They tend to view the licensed design
community as technicians—people who are unable
to think outside the box—instead of as designers.’

The state’s registration program is not a good
indicator of the quality of an interior designer for
the ignorant consumer. The way to find an appro-
priate designer is to review their previous work and
rely on references. For high-end projects, custom-
ers often find their designers by reviewing national
publications, which Fern said do not care about
credentials at all. “The only thing they care about is
your work,” she said.

A practice act, which would make it a crime to
provide interior design services without a state-
issued license, would have put Fern (and her firm’s
four other employees) out of work. Hoping to help
the next generation of designers, Fern worked with

“The architects I've worked
with want an artistic collabo-
rator, not someone who learned
a formula for design. They
tend to view the licensed design
community as technicians—
people who are unable to think

outside the box—instead of as
designers.”

-Fern Santini

the Institute for Justice during the 2009 legislative
session to defeat the interior design industry’s at-
tempt to pass a practice act in Texas. Pointing out
that school debt is far more crushing today than it
was in the 1970s, Fern said “I think anyone that has
talent should be able to have the opportunity that I
had”

The regulation of arts professions, such as in-
terior design, exposes the increasingly unwise and
unconstitutional reach of Texas’ licensing laws. It
is a sad comment on the state’s priorities when offi-
cials must be sued in federal court in order to allow
entrepreneurs to truthfully describe the services
that they offer to the public. It is sadder still when
the regulated services, like interior design, are
demonstrably safe and a government license exists
only because a self-interested group of industry
insiders convinced the Legislature to do its bidding.
Clearly, the arts are a matter of taste and individual
Texans—not the government—should determine
who is best able to help them make a new house a
home or a new office a comfortable and pleasing
place to work. The state has no legitimate interest
in regulating interior design and other arts profes-
sions; lawmakers are therefore obliged to reject all
future efforts to limit access to these industries.

Arts
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Private Security

When you ask the average Texan what private security services are, they
will tell you they involve police functions—like staking out a person’s resi-
dence or working as a bodyguard—when they are performed by a private
individual. But perusing Texas’ private security statute, it seems lawmak-
ers set out to craft a “catch-all” occupational license. In addition to private
security guards'® and private investigators,'” the law covers locksmiths,!®
alarm installers," electronic access device companies,?® armored cars'®'
and guard dog trainers.> The private security law even applies to computer
forensic analysts and computer repairmen.'® Each of these trades is defined
very broadly, giving regulators too much discretion to determine who is and
who is not required to obtain a license before going into business.

The problem with licensing forensics analysts, chosen occupation isirrelevant.’® An applicant must
computer repairmen, locksmiths and so many others successfully complete an examination officially ad-
as private security providers is that they become ministered by the Private Security Board,® which has
subject to a host of unnecessary pre-qualifications and actually contracted with a private, out-of-state entity to
occupational requirements. For example, no one can administer the exam. A licensee must submit his or her
get a private security license if they have been convicted  fingerprints,”” undergo a criminal background check,®
of certain misdemeanors (including drunk driving) maintain liability insurance'® and complete continuing
within the past 10 years, or if they have been convicted education requirements.*
of a felony within the past 20 years."** The fact that Much of the trouble stems from the law’s incred-
the crime may be entirely unrelated to the individual’s ibly broad definition of what constitutes a regu-



lated “investigation,” which includes, among other
things, obtaining information related to a person’s
“identity, habits, business, occupation, knowledge,
efficiency, loyalty, movement, location, affiliations,
associations, transactions, acts, reputation, or
character[.]"®® According to this definition, you
need an investigations license in Texas to act as an
employment recruiter or journalist (both are rou-
tinely employed to obtain information related to a
person’s occupation, knowledge, efficiency, reputa-
tion and/or character). This too-broad definition
has been a repeated source of confusion.

In 2004, the Texas Attorney General had to is-
sue an opinion clarifying that paralegals were not
subject to private investigator licensing.”* Later,
the Texas Bar Journal ran a feature discussing
whether expert witnesses need private investiga-

S f?'

“What they've done is regulate an
industry to the point where you're
making these people pay a fee for
the privilege of being an American

in business.”

-I.E. Stern

tions licenses in Texas.'*3 But recently, the statute
has been rewritten to make it even more confus-

ing.
Locksmiths

T. Fraser Stern (“T.E” to his friends) is a
locksmith in Houston working exclusively on cars
and trucks. He patrolled the streets of the nation’s
fourth-largest city from 1971 to 1992 as an officer
with the Houston Police Department. Off-duty on
Saturdays, T.F. learned locksmithing by working
as an unpaid apprentice. In 1978, he started a
locksmithing business of his own.

When T.E. left the police force in 1992, he and
his wife began running their mobile locksmith
business, T.F. Stern & Co., full time.

Private Security
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Texas began regulating locksmiths in 2004.
The state, for convenience, [lumps locksmiths
in with all other private security occupations—
including guard dog trainers, alarm installers and
surveillance specialists. Each of these occupa-
tions is required to take the same private security
examination and so-called “continuing education”
classes, which T.F. complains are run by private
companies—often his competitors—and completely
useless.

T.F. has his private investigations license.
He did not see any way around it even though he
already had the extensive training and insurance
necessary to work with large automobile dealers.
But T.F. has become a vocal opponent of locksmith
licensing. “We were just fine for the first 25 years,”
he said. “What they've done is regulate an industry
to the point where you're making these people pay
a fee for the privilege of being an American in bus-
ness.

Forensic analysis

Under a 2007 amendment to the Texas Oc-
cupations Code, any business that accesses non-
public computer files to gather information about
the causes of events or the conduct of persons
is deemed to have conducted an “investigation”
and must therefore have a private investigator’s
license.®* The law’s broad definition of “investi-
gation” means that much (if not all) of modern
computer work requires a private investigations
license. Every licensed investigations company,
even sole proprietorships, must be managed by an
individual who has completed either a criminal jus-
tice degree or a three-year apprenticeship under a
licensed investigator.®® Each licensed investigator
must also submit his or her fingerprints to the FBI
and pay a $441 licensing fee.®® Such requirements
make absolutely no sense to impose on computer
technicians, yet that is exactly what the state [aw
does.

For example, a technician in Texas cannot
correct a virus infection without investigating
the causes of events—namely, how the computer
become infected—nor can a technician investigate
what a third-party may have done on a computer—
that is to say what a hacker or a child may have

done on the system. To conduct such work without
alicense and report back to the customer is a
criminal act not only for the computer tech, but
also for the customer who has hired him. The law
punishes consumers who knowingly use someone
who does not have a private investigations license
to perform anything deemed to be an “investiga-
tion” in the eyes of the government."*” Amazingly,
consumers are subject to the same harsh penalties
as entrepreneurs—criminal penalties of up to one
year in jail and a $4,000 fine; civil penalties of up
to $10,000"#—just for having a trusted service
provider do what he or she may have done routinely
for years. The owner of a computer should not be
put at risk of jail time for paying someone to help
him maintain his property.

The Texas Private Security Board has made the
situation worse. It quickly interpreted the 2007
amendments to the private investigations statute
to apply to computer repair and network systems
analysis.®® When the computer industry in Texas
rightfully bombarded the Board with questions, it
issued a further clarification: “Computer repair or
support services should be aware that if they offer
to perform investigative services ... they must be
licensed as investigators.”* This was not helpful
advice from the regulators.

The American Bar Association (ABA) agrees
that Texas’ private investigations law goes too far.
In August 2008, the ABA passed a resolution con-
demning states’ attempts to regulate the computer
industry as private investigators because it stands
in the way of both reliable computer work and the
collection of evidence for use in court. The resolu-
tion reads in part:

[Tlhe American Bar Association
urges State legislatures, State regu-
latory agencies, and other relevant
government agencies or entities to
refrain from requiring private inves-
tigator licenses for persons engaged
in: computer or digital forensic ser-
vices or in the acquisition, review, or
analysis of digital or computer-based
information . . . for purposes of ob-
taining or furnishing information for
evidentiary or other purposes[.]'*!



Areport by ABA Science & Technology Law
Section accompanied the ABA's resolution. The re-
port calls Texas lawmakers to task, finding, “Texas
state licensing requirements are not based upon a
determination of qualifications, skill, or education
.... Infact, such laws may do a disservice because
they may give consumers, corporations, and other
members of the public and business community a
false assurance that a licensed private investigator
is qualified to do computer forensic work.”** The
report notes that Texas, Georgia, North Carolina,
Rhode Island, Michigan and New York have ad-
opted laws that are “particularly aggressive” with
regard to the “monetary and criminal penalties”
they attach to the unlicensed practice of computer
forensics."*

Texas lawmakers attempted to correct the
problem during the 2009 legislative session, but
only made the law more confusing. The new law
says that the repair or maintenance of a computer
does not constitute a licensed “investigation,”
but only if the technician (1) has no intent to tell
the customer what he found, (2) the discovery of
any non-public information is accidental and (3)
the technician intends only to diagnose (not, for
example, to prevent) a computer problem."** This
new law does nothing to help Texas' computer
entrepreneurs or their customers; the state still re-
quires the entrepreneur to get a private investiga-
tor’s license before looking into the most common
computer problems (for example, the cause of a
virus) or telling a customer what happened on his
system; and it is still illegal to hire an unlicensed
computer repairman.'

Computer work may look like an occupation
with relatively low barriers to entry, yet suddenly
(and unnecessarily) it has been put out of reach of
most entrepreneurs because of the state’s require-
ment for a post-secondary degree or three years of
experience.

Andrew Rosen

Andrew Rosen is the president of ASR Data
Acquisition & Analysis, a forensics investigations
firm in Cedar Park."*® He is one of the world’s lead-
ing experts on the science of computer forensics,
having developed the industry’s leading investiga-

Private Security

tions software, Expert Witness (now sold under the
name EnCase). He has trained local and national
law enforcement, including FBI agents. He has
lectured and testified in just about every state in
the country. After more than 20 years as a com-
puter forensics scientist, Andrew was surprised to
discover he needed a private investigations license
to operate in Texas.

“The state is essentially

putting a tax stamp on a
bottle of snake oil.”

-Andrew Rosen

Andrew’s business depends on his ability to
qualify as an expert witness in court. He was one
of the first computer forensic specialists to get a
private investigations license because he was con-
cerned that he would be asked about licensure in an
expert witness qualification hearing. Andrew felt
like he had to get a private investigations license.
But he does not see the point of Texas’ qualification
requirements. Andrew has never been rejected as
an expert, despite being entirely self-taught. He
is fond of saying, “ went to the same flight school
Orville and Wilbur Wright attended.” Always on
the cutting edge of his industry, there has never
been anyone qualified to teach, let alone graduate
Andrew.

What's more, the test Andrew took to qualify
as a private investigator did not test his knowledge
of computer forensics. “I don't believe the words
‘computer’ or ‘data’ or ‘evidence’ or ‘chain of cus-
tody’ or any of the things that are the basic tenants
of contemporary data forensics were addressed at
all,” said Andrew. “This is giving someone a license
to do something that they have never had to dem-
onstrate knowledge, experience or proficiency in.”

Even if the state did a better job of testing new
computer forensics investigators, Andrew doubts
that bureaucrats would be able to keep up with
developments in the industry. “The field is evolving
exponentially faster than the judiciary can keep

”

up,” he said. Thatis why courts need expert wit-
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nesses to help them understand mountains of digi-
tal evidence. Because Texas says that any private
investigator, whether a trained forensics analyst or
not, is now qualified to do computer investigations,
Andrew reasonably fears “there are now people
who have absolutely no skill, knowledge or experi-
ence who are licensed to do something that our
democracy, our judicial system, depends on more
and more frequently”’

Licensing computer forensics experts is not, in
Andrew’s estimation, the solution.

He said, “1 believe that that is a dangerous
thing to do because I believe that regulation stifles
innovation and growth. Ithink it is exclusionary.

It starts to become a good ol’ boys club where in-
novation is not embraced, where there is not a level
playing field with regards to scientific discovery.”

Computer forensic licensing simply does noth-
ing to ensure competency.

As Andrew said, “I don’t see where people who
have the power to enact these restrictions have
done any kind of due diligence or really informed
themselves about the real and potential conse-
quences.” The disconnect between Texas’ stated
purpose of protecting evidence for use in court and
its qualification requirements for a private investi-
gations license are frustrating to true experts like
Andrew. He said, “The state is essentially putting a
tax stamp on a bottle of snake oil,” referring to the
state’s motivation to collect occupational licens-
ing fees. He concluded, “They have not evaluated
the claims that their licensees make to people who
would hire them. There has been no investigation
into their competency, their professionalism, any
of that, and yet they are taxing the tonic that is sold
out of the back of the wagon. And you could have
anything in that little glass bottle.”

Computer repair

Although some practitioners dispute the
wisdom of licensing locksmiths and forensics in-
vestigators under Texas' private security law, there
should be little debate that a private investigator’s
license for computer repair technicians strains
reason. Not only does it erect a barrier for consum-
ers to oversee their own computer repair decisions,
itis a fundamentally ill-conceived public policy to

require computer repair technicians to secure three
years of post-secondary education or a three-year
apprenticeship with a private investigator to start a
business.

David Norelid

David Norelid is a senior at the University of
Houston. He started Citronix Tech Services in 2003
after friends and family in Florida, who relied on
him to keep their computers running, encouraged
him to go into business. David was the kind of high
school student who would take something apart
and rebuild it with improvements. For example, he
turned one of the sun visors in his car into a video
game system for passengers. David has always
been a guy who could make things work.

Through Citronix.net, David now offers virus
and spyware updates, information about the
computer industry, and a full range of computer
services. When David moved to Houston for col-
lege, restarting Citronix was easy; he just changed
the address on his website and printed some new
business cards. David is a one-man show—he helps
his customers with spyware, pop-ups and virus
cleanup, data backup and recovery, hard drive
transfers and networking, among many other
services.

David relies on Citronix to support him while
he is in school and, although he hopes to expand the
business after graduation, right now he enjoys his
business the way it is. Being a sole proprietor keeps
overhead low and David has the opportunity to
work on new computer problems as they come up.
He is weary of becoming a manager mostly because
he wants to keep going out on all the interesting
jobs.

In the summer of 2008, David was surprised
to learn that the state of Texas wants him to get
a private investigations license to do work he has
been doing for over five years without any problem.
Looking into the “causes of events” or the “actions
of persons,” David said, is an unavoidable part of
modern computer repair. Virus cleaning involves
investigating the “causes of events,” he said,
because the customer wants to know why a private
computer has stopped working. “That’s my bread
and butter. That’s 50 percent of my business.”



When a company asks him to look at its private
network and help identify and defend against an
online intruder, David becomes concerned that he
is conducting an investigation into the “actions of
persons.” Never in his wildest dreams did he think
he would need a private investigations license to
work on computers.

David is also worried that entrepreneurs may
accidentally become ensnared in the state’s private
investigations laws by offering harmless computer
repair assistance.

David Norelid

Last year, David joined the Institute for Justice
Texas Chapter in a lawsuit challenging the state’s
authority to regulate computer repair."*” The law-
suit seeks to vindicate the right of computer repair
businesses and consumers to engage in harmless,
everyday transactions free from unreasonable gov-
ernment control. The investigation of a consumer’s
private equipment and data should not require a
license. In response to David’s lawsuit, state offi-
cials have back-peddled, telling the media that they
never intended to regulate computer repair, this
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despite their actions against firms like Best Buy.
The state has provided no assurances that the law
does not apply to David’s work, and he has to press
on in a state of uncertainty about his obligations.
Asked what would happen to Citronix if the
computer repair law is upheld, David said, “I would
probably have to go for a desk job somewhere
because Citronix wouldn't be profitable anymore.
The license would add overhead that I can't cover.
Those computer guys who do end up getting
licensed have to pass that cost on to their custom-

”

ers.
Thane Hayhurst

Thane Hayhurst owns a successful information
technology firm, iTalent Consulting, in Dallas. iTalent
employs six technicians and provides full-service
solutions to computer problems. iTalent also provides
staff for short-term and long-term information

technology assignments. For example, Thane recently
helped design a login system for schools that will link
their software to the National Sex Offender Registry.
Over time, Thane hopes to build his business to 100
employees. Texas' private investigations law stands in
his way.

Thane started his first computer repair business,
Kiwi Computer Services, in 1992, just a year after
moving to the United States from New Zealand. Thane
has family in Texas, but asked why he relocated to the
United States, he said simply, “America is the land of
opportunity.” Thane ran Kiwi—a reference to his New
Zealander origins—until 1998, when he sold his client
lists in order to focus on growing a series of IT consult-
ing and recruiting businesses. In 2006, Thane started
iTalent. He and his employees continue to provide
computer repair and monitoring services.

The state’s private investigations law affects the
daily operations of Thane’s information technology
business.

“Somebody who is not a computer
expert cannot judge the expertise
_of a computer expert.” -

gr . -Th e Hay.
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He said, “There is almost nothing that happens
on a daily basis where we are not either determin-
ing the causes of events or the actions of people”
He added, “Basically the state is telling every single
IT person that they cannot do their job because
any IT firm can’t go out there and do work anymore
unless there’s a manager on staff that is a private
investigator.”

Thane takes the law seriously, and it detracts
from what he can accomplish as an entrepreneur.

One area on which Thane would like to focus
iTalent's resources is network auditing—reviewing
the security measures designed to protect comput-
ers from online intruders.

“Right now, if I place a system administrator
with any company in town as my consultant, they
are not allowed by this [aw to do any of the kind of
work that would involve reporting back to the com-
pany on who deleted all their emails, for example,
or why there was any kind of crime or hacking or
even stealing money from the company.”

Thane believes private investigators are not
qualified to do the work of an IT specialist. How-
ever, the state has made it a crime for anyone other
than a private investigator to report on the conduct
of third-persons (someone other than the computer
owner) or even the causes of events. Thane and his
employees cannot say why something happened,
or who caused the problem, without running afoul
of these regulations. The law, Thane said, “does
not really have anything to do with the computer
and information side of private investigations.
Most private investigators are doing surveillance
or criminal investigative work or finding people,
not digging into the bits and bytes of a computer
system.”

Thane does not think the state can effectively
regulate the computer industry because it is chang-
ing too rapidly and is far too complex. He said,
“Somebody who is not a computer expert cannot
judge the expertise of a computer expert. If the
government is so good at determining the quali-
fications for someone to do a job, the government
would be a ot more efficient than it is today.”

Because iTalent provides IT recruiting services
to organizations and businesses, Thane knows a
thing or two about hiring technology profession-
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als. He said, “There are people who are really good
at doing computer work, and then there are people
who are really good at passing certain exams.
There’s a huge difference in somebody who has a
certification and somebody who's been doing IT
work for the last five to 10 years and is really good
atit. So, simply having a board that administers an
exam doesn’t mean you're going to get somebody
that can actually do the work.”

“The private security law impacts my ability to
get the kind of business that I want in this land of
freedom,” said Thane. “We are not in the land of ‘we
have to do what we're told, or ‘we’re afraid of being
put in prison or sued;’ it's supposed to be the land of
the free””

In June 2008, Thane joined the Institute for
Justice Texas Chapter, David Norelid (see p. 38), and
Thane’s long-time client Erle Rawlins in a challenge
to Texas' private security law and the Private Se-
curity Board's application of that law to computer
repair businesses.*® The case remains pending in
Travis County District Court.

Faced with local and national criticism of its
computer forensic and repair licensing rules, Texas
has dug in its heels and passed a still more confus-
ing law. Sadly, this is par for the course; once gov-
ernment decides that it will regulate a given human
endeavor—like the simple repair of a computer—
officials often refuse to admit they did not under-
stand the industry or were wrong to regulate it in
the first place. Entrepreneurs and customers are
then left to fend for themselves under ambiguous
and sometimes oppressive rules.

The term “private security” can be used to de-
scribe many different services.”*® Texas has unfor-
tunately taken a one-size-fits-all approach to this
diverse industry. The same agency (Texas’ Private
Security Board) is charged with licensing tradi-
tional sleuths, gumshoes and bodyguards alongside
locksmiths, alarm installers, guard dog trainers
and computer technicians to name only a few. But
the convenience of regulating a diverse group of
services under one agency and one statute is not
worth the headache it causes for entrepreneurs
and their customers. The regulation of computer
forensics, locksmiths and computer repair should
be abolished.
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AN IATRAT TRAT M
SUNGLUDIIY

Itis easy, too easy, to forget that our government is one of limited powers designed to protect the
rights of its citizens.”® Texas has a tradition of honoring individual liberties that perhaps runs deeper
than that of any other state in the union. But today Texas government is threatening one of the core
freedoms of its people: the right to economic liberty—the right to earn an honest living in the occupa-
tion of one’s choice without arbitrary or excessive government regulation. This trend must be stopped.

The problem of occupational licensing is not rhetorical or abstract by any measure. The ability of
Texans to start a new career—in cosmetology, for example—is greatly limited by the state’s mine field of
occupational regulations, fees and burdensome education requirements. If Texans cannot legally work,
they cannot provide for their families and build a foundation for a better community. If new businesses
cannot open, consumers cannot find low-cost or improved solutions to their problems. Further, the
businesses that do manage to open must pass considerable regulatory costs on to their customers.

Overregulation is far worse than no regulation. If there were no occupational regulations, Texans
would still be protected from incompetent and dishonest business people through the state’s criminal
law, tort law and deceptive trade practice, and consumer protection act.

The only legitimate reason for imposing limits on our economic liberty through occupational
licensing is to protect the public from a real threat to health or safety. Too often, however, the real
reason occupational licensing is imposed is to protect an existing industry from competition. Protect-
ing industry insiders from competition is not a legitimate constitutional function of government. Texas
should recommit itself to the cause of economic liberty and do away with its many unreasonable licens-
ing regimes. Our state’s heritage of entrepreneurship hangs in the balance.

Recommendations

. The Texas Legislature should do away with state regulation of eyebrow threaders, wig specialists
and hairbraiders. The unregulated practice of these cosmetology occupations poses no threat to
the health and safety of Texans and the state’s current regulations serve only to exclude compe-
tent professionals from the workforce and raise prices for everyone.

. Lawmakers should drastically reduce the number of hours required to become a licensed cos-
metologists in Texas from 1,500 hours to 500 hours or less. Getting a cosmetology license is far
too expensive and the only group that benefits from the intensive instruction at state-approved
beauty schools are the beauty schools themselves.

e The Legislature should write clear exemptions into the veterinary medicine law for horse teeth
floaters and horse masseuses. The law was never designed to outlaw animal husbandry practices
by lay people and, further, it is irrational to allow individuals to dock tails and castrate animals
but not tend to their teeth and muscles.

. The Legislature should exempt computer forensics and repair specialists from the private secu-
rity law. The unregulated practice of computer forensics and computer repair do not endanger
the health or safety of Texans. Further, the Private Security Board is not equipped to regulate the
fast-changing computer industry.

. Texas' sunset legislation should be expanded to cover individual occupational licenses, not just
the agencies that administer them. This would mean that each license would periodically come
up for review and, absent an affirmative act by the Legislature to reauthorize it, the license would
automatically be repealed.
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*  Texas Sunset Advisory Commission should comprehensively review the various occupational
licenses currently in effect and make recommendations to the Legislature on which of these
licenses can be eliminated.

*  The Sunset Advisory Commission should also review the administrative rules that state agencies
have used to expand their occupational licensing authority and recommend changes where nec-
essary to bring the agencies’ rules in line with the intended scope of their authorizing statutes.

*  Thegovernor should introduce a “ridiculous regulation” hotline and encourage Texans
to complain about unduly burdensome actions of state agencies.

Today Texas government is threatening one of the core
freedoms of its people: the right to economic liberty—

the right to earn an honest living in the occupation of one’s
choice without arbitrary or excessive government requlation.
This trend must be stopped.
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