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INTRODUCTION

This case concerns a governmental assault on Washington’s
longstanding traditions of free press and open political debate on matters
of public importance. Its resolution will determine whether political
partisans will be able to use campaign finance laws to intimidate and
harass their opponents. It will also determine whether campaigns and the
media in this state will be forced to sanitize their speech and curtail their
association to avoid the sanction of governmental monitors.

The question in this case is whether on-air commentary by radio
talk show hosts concerning a ballot initiative must be treated as campaign
contributions and subjected to disclosure and regulation. No court at any
level — in Washington or elsewhere — has ever taken this unprecedented
step, and yet the trial court did so in this case without so much as an
evidentiary hearing and without allowing the defendants-Appellants the
benefit of virtually any discovery. The government’s lawsuit, and the trial
court’s decision in its favor, are a frontal challenge to free speech, free
association, and the free press. They are blatantly unconstitutional under
the Washington and United States Constitutions and they violated
Washington campaign statutes and regulations. This Court should hold
that the government’s actions here violated defendant-Appellants’

constitutional rights and vacate the trial court’s decision.



ASSIGNMENTS OF ERROR

1. Did the trial court err when it dismissed Appellants’
counterclaims pursuant to CR 12(b)(6) when evidence
outside Appellants’ pleading was material to its decision
and the trial court did not provide Appellants an
opportunity to test and rebut this evidence?

The trial court erred when it dismissed this case under CR 12(b)(6)
based on materials outside Appellants’ pleadings, did not permit
Appellants to test or rebut such evidence, and ignored evidence Appellants
did produce. Clerk’s Papers (CP) at 1495-96, 1519-21.

2. Did the government’s action here violate free speech, free
association, and free press rights?

The trial court erred when it found that classification of editorial
comment as a campaign contribution does not violate constitutional
guarantees of free speech, free association, and the free press. CP 1499-
1500, 1523-24.

3. Were the government’s actions here inconsistent with
Woashington campaign finance statutes and requlations?

The trial court erred when it found that the commentary at issue
here was not exempt from regulation as campaign contributions under
Washington statutes and regulations. CP 1495-96, 1519-22.

4. Did the government’s actions here violate due process?

The trial court erred when it held that the government’s actions

here did not violate due process when the government used a private party



with personal financial and political interests to prosecute the case. CP
1500, 1524.

5. Did the government here violate the “Faithful Execution”
clause of the Washington Constitution?

The trial court erred when it dismissed Appellants’ counterclaim
under article 111, section 5 of the Washington Constitution. CP 1500.
6. Did the trial court err when it refused to strike a letter

containing inadmissible hearsay submitted after the court
heard arguments on the government’s CR 12(b)(6) motion?

The trial court erred when it refused to strike the October 25, 2005,
letter from Vicki Rippie submitted by the government after argument on
its CR 12(b)(6) motion. RP (11/2/05) 8-9.

STATEMENT OF THE CASE

In cases raising First Amendment issues, an appellate court has an
obligation to make an independent examination of the whole record to
make sure that the judgment does not constitute a forbidden intrusion on
the field of free expression. Bose Corp. v. Consumers Union of U.S,, Inc.,
466 U.S. 485, 499, 104 S. Ct. 1949, 80 L.Ed.2d 502 (1984).

A. The Plaintiffs Sue NNGT

In 2005, the Legislature, in a controversial move, increased the

state’s gasoline tax. CP 374. The increase sparked a public debate among

media commentators as soon as it was passed. In Seattle, radio talk show



hosts John Carlson and Kirby Wilbur of 570 KVI AM were immediate and
outspoken critics of the tax. On the other side, practically every
Washington newspaper supported the tax increase. Opponents soon
organized an initiative campaign to repeal the increase and formed a
political committee, NONEWGASTAX.COM (“NNGT”), to promote it.!
The initiative was designated Initiative 912 (“1-912”). CP 374. A
coalition of business, labor, legal, and environmental organizations soon
responded by forming Keep Washington Rolling (“KWR”) to defeat I-
912. CP 437. The law firm of Foster, Pepper & Schefelman, PLLC,
(“Foster™), also joined as a member of KWR. CP 437.

KWR evidently believed it needed something more to defeat 1-912
than just good arguments and a lot of money. To that end, in June 2005,
KWR contacted Foster seeking to file a lawsuit against NNGT under
Washington’s Fair Campaign Practices Act (FCPA) for failing to disclose
certain alleged contributions, including Carlson and Wilbur’s on-air
discussions about the initiative. CP 1207-08. Foster then solicited San
Juan County and the cities of Seattle, Auburn and Kent (the
“Municipalities”) — all of which stood to gain millions (if not billions) of

dollars in State tax revenue if the initiative failed and the new tax

L NNGT later changed its name to Yes912.com. To be consistent with the record in this
case, this brief refers to the committee and its treasurer as NNGT.



prevailed — to act as plaintiffs in the suit. CP 1207-08; 1233-39. Foster
agreed to represent the Municipalities free of charge. CP 1206.

On June 22, 2005, two weeks before the July 8, 2005, deadline to
qualify 1-912 for the November 2005 ballot, Foster and the Municipalities
filed their action against NNGT. CP 23. They did so “by and through”
Foster, who purported to act “on behalf of the State of Washington.” CP
23, 32. The Municipalities continued to coordinate with KWR after filing
suit. KWR issued the press release announcing the suit and identified San
Juan County Prosecuting Attorney Randall Gaylord as its point of contact.
CP 1271-72. In the release, he explained that the desire for more tax
revenue motivated San Juan’s participation in the suit: “As a county, we
have a lot at stake. We depend on a healthy transportation network, and
the transportation package is a fair way to pay for it.” CP 1271.

Foster also wanted to stop 1-912. Foster was a member of KWR
and donated $2,500 to KWR two days after the suit was filed. CP 1274.
Foster was also bond counsel for the State and would receive the legal
work for the State’s bonds guaranteed by new tax revenues. CP 1276-86.
With no tax, there would be no bond issuance and fewer fees for Foster.
B. The Complaint

The Municipalities’ Complaint (the “Complaint”) against NNGT

contained two allegations. First, the Municipalities alleged that NNGT



failed to report certain identifying information for persons contributing to
NNGT over the Internet. CP 27. However, NNGT had already
discovered this problem before the Municipalities filed suit and was
diligently locating and reporting missing donor information when it was
sued. That issue is not on appeal.

Second, and more importantly, the Municipalities alleged that
Wilbur and Carlson’s on-air discussions constituted “in-kind
contributions” to NNGT under the FCPA. The Municipalities claimed
that NNGT’s failure to report such *“contributions” to the Public
Disclosure Commission (“PDC”) violated the FCPA’s reporting
requirements. CP 28. The Complaint sought to enjoin NNGT,
preliminarily and permanently, from “depositing, using, or expending
contributions,” and from accepting any additional “in-kind contributions”
from Fisher Communications, Inc. (“Fisher”), the owner of KVI, until
NNGT treated Wilbur and Carlson’s commentary as “contributions.” It
requested penalties, treble damages, attorney fees, and costs. CP 30-31.

The Municipalities also moved for a preliminary injunction along
with their Complaint. CP 46. The Municipalities claimed that Wilbur and
Carlson “actively promoted and supported” the initiative by discussing it
and asking listeners to support it. CP 28, 34, 38, 42. However, the hosts’

support for the initiative should have come as a surprise to no one. They



had long opposed increased taxation and government spending.

Moreover, they had opposed the gas tax before it was even passed.
Nevertheless, based on innocuous self-aggrandizing (hearsay) statements
by Wilbur and Carlson in which the talk show hosts described the
campaign using the word “we,” the Municipalities alleged that Wilbur and
Carlson were “officers or agents” of the campaign and their discussions
constituted “political advertising” for it. CP 344-46. The Complaint did
not limit its claims to prior to May 31. CP 30-32.

In opposition, NNGT argued that treating media discussions of
political issues as contributions subject to campaign finance reporting
would constitute an unconstitutional restraint on free speech. CP 324-25.
C. The Preliminary Injunction Hearing

On July 1, 2005, the trial court heard argument on the PI Motion.
RP (7/1/05) 1. There, Prosecutor Gaylord “explain[ed] why we are
seeking full disclosure” by again talking about how defeating 1-912 would
bring more tax money to his county:

Third, the citizens in San Juan County understand public

transportation. Virtually every resident in San Juan County

uses public transportation, the Washington State ferries.

They are smart people. They understand that the network

of transportation throughout the state depends upon a solid

infrastructure.

RP (7/1/05) 4, 5.



The trial court held no evidentiary hearing and made no factual
findings to support the Municipalities’ claim that Wilbur and Carlson were
“officers or agents” of the campaign. Nevertheless, the court granted the
preliminary injunction, holding that “Fisher Communications/KV1’s
donation of free air time to [NNGT] is an in-kind contribution ... that
must be disclosed.” CP 388. The court stated that “requiring disclosure of
in-kind contributions for media time allocated to campaigning for a
political campaign will not restrict that campaign but merely require[s it]
to be disclosed to the general public much the same as any other valuable
contribution.” RP (7/1/05) 35. However, the court overlooked, and
counsel for the Municipalities’ neglected to mention, that under RCW
42.17.105(8) “it is a violation of [the FCPA] for any person to make . . .
contributions reportable under RCW 42.17.090 in the aggregate exceeding
... five thousand dollars for any . . . campaign subject to the provisions of
this chapter within twenty-one days of a general election.” (To the
contrary, counsel expressly denied any limits existed. RP (7/1/05) 35.)
The Court ordered NNGT to disclose the “free air time provided by Fisher
Communications.” CP 388.

Counsel for NNGT then requested (and the court declined) some
indication of the scope of the order granting the preliminary injunction

(“PI Order™):



MR. GOSS: ... I’m not sure what you’re asking us to do,
and here is my problem, Your Honor. How are we to
decide what is political advertising and what’s not?

THE COURT: You know, | think that you have the same

problem that any other candidate or campaign has in trying

to understand how to make full reporting, and I’m not

going to treat you any differently. I recognize that that

doesn’t answer your question, but there are many questions

that come up in the area of political reporting, and this is

just one of them.

MR. GOSS: | think I understand what you’re saying, Your

Honor. It’s just that | don’t want to get dragged back in

here saying that we didn’t make a good faith estimate. It’s

just like there’s no standard here.

THE COURT: And I’m not going to make a standard this

morning on this calendar, on this record. 1’m just going to

leave it as it is, and I’m prepared to adopt that finding.
RP (7/1/05) 37.
D. NNGT’s Counterclaim and Interlocutory Appeal

NNGT promptly complied by estimating and reporting the
“contributions” by Fisher. (Both the Municipalities and the trial court
conceded that NNGT complied with this order. See CP 1636; CP 443; RP
(10/24/05) 4.) Because the trial court refused to identify the standards to
apply, NNGT monitored the media for discussions of 1-912, estimated a
value, and reported these discussions to the PDC. CP 452-53.

On August 1, 2005, NNGT filed a Notice for Discretionary Review

to the Court of Appeals regarding the Pl Order. On August 9, 2005,



NNGT filed an answer and, pursuant to 42 U.S.C. § 1983, among other
causes, filed counterclaims, alleging that the Municipalities’ actions
violated NNGT’s free speech, free association, and due process rights. CP
413-41. On August 25, 2005, the Municipalities filed a Motion to Dismiss
Counterclaims (“Motion to Dismiss”) and a Motion for Award of
Attorneys’ Fees. CP 443-58; 459-64. In these pleadings, the
Municipalities abandoned their request for a permanent injunction and
requested that the court dismiss their own claims. CP 464.

Although termed a CR 12(b)(6) motion, the Motion to Dismiss
relied heavily on materials outside NNGT’s counterclaims. NNGT
moved, pursuant to CR 56(f), for a continuance to conduct discovery. CP
521-30. On September 9, 2005, the trial court granted NNGT’s motion,
noting the court’s “willingness to make sure that both parties are fully
prepared at the time the dispositive motion is heard.” RP (9/9/05) 23.

E. Discovery Disputes Between the Parties

NNGT never received the discovery to which the trial court had
held it was entitled. Although the court ordered the Municipalities to
respond to NNGT’s interrogatories and requests for production no later
than October 3, see RP (9/23/05) 53, the Municipalities ignored the order
and on that date produced non-responsive answers and no documents. CP

792. They later produced a small amount of materials, including some an

10



hour before NNGT’s response to the Municipalities’ Motion to Dismiss
was due. CP 1428-29. NNGT moved to compel, arguing that the
Municipalities’ failure to comply with the court’s order compromised its
ability to fully respond to the Motion to Dismiss. CP 1429.2 At the
hearing, contrary to its earlier “willingness to make sure that both parties
are fully prepared at the time the dispositive motion is heard,” RP (9/9/05)
23, the trial court held that it would defer consideration of NNGT’s
motion to compel until after argument on the Municipalities’ Motion to
Dismiss. RP (10/17/05) 35. NNGT was thus left without the material the
trial court earlier had agreed was necessary to allow it to respond to the
Motion to Dismiss.
F. The Municipalities” Actions Against Fisher

During this time, the Municipalities also sought to compel
production of certain subpoenaed materials from Fisher. CP 880-86.

Fisher moved to quash and argued that production would infringe on its

% The Municipalities also moved to compel discovery from NNGT. NNGT, however, had
previously moved for a protective order. CP 558. NNGT argued, among other things,
that production of campaign documents directly to Foster —a member of NNGT’s
political opposition, KWR — prior to the election would violate NNGT’s free speech
rights. See Snedigar v. Hoddersen, 114 Wn.2d 153, 786 P.2d 781 (1990); CP 768-71.
NNGT reiterated these objections to production in its responses to the Municipalities’
discovery requests. CP 912-24. Because many of NNGT’s objections arose from
concerns with turning over campaign communications directly to its political opposition
prior to the election, both NNGT and the trial court suggested postponing the case until
after the general election. RP (9/23/05) 9, 12; CP 1170. The trial court also offered to
appoint a special master. RP (9/23/05) 15. NNGT also offered to stipulate to facts. CP
1169. The Municipalities rejected all these suggestions and instead insisted on a
protective order that still required NNGT to produce material directly to its political
opposition. CP 768-71.

11



First Amendment rights. CP 960. It also argued that the application of the
trial court’s P1 Order would lead to a prohibition, or at least a substantial
chilling effect, on its speech because of the operation of the $5,000
limitation in RCW 42.17.105(8). CP 960-61. Specifically, Fisher argued
that “[i]f Plaintiffs’ interpretation of ‘contributions’ stands, Fisher is going
to feel very apprehensive about permitting its broadcasters to discuss 1-912
as of October 18 (three weeks before the general election on November 8)
and may in fact need to direct them to avoid the issue.” CP 960-61.

Fisher submitted the declaration of Robert Dunlop, Vice President of
Fisher, CP 1034, which stated the following:

e Neither Carlson nor Wilbur controlled any management or
business decisions of Fisher and Fisher was not owned or
controlled by any political party or political committee;

e Wilbur and Carlson’s views expressed on the show were
not the views of Fisher and the station did not put any filter
on their topics;

e Fisher does not charge, and has never charged, any person

or entity for the value of any content time associated with
Wilbur or Carlson’s talkshows;

e The station charges for political advertising and that
advertising runs in the commercial-designated segments of
any of its radio programs;

e Fisher provided a forum for both proponents and opponents
of 1-912;

e The PI Order “has created a risk that any on-air discussion
about 1-912 by Mr. Carlson or Mr. Wilbur during the
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content portions of their talkshows in the three weeks
preceding the November 2005 General Election may be
deemed an in-kind contribution of more than $5,000 that
Fisher Seattle Radio is prohibited from making under
42.17.105(8). We would have no way to assess when or
whether a ‘[$]5,000° threshold would be crossed.
Therefore, |1 will have to direct Mr. Carlson and Mr. Wilbur
to not discuss 1-912 during the content portions on their
programs to avoid this risk because Fisher Seattle Radio
does not wish to face a possible prosecution for violation of
the Fair Campaign Practices Act....”

CP 1035-37. The Municipalities did not produce evidence disputing these
statements. The trial court quashed the subpoena, concluding that it could
not produce relevant material. RP (10/17/05) 21.
G. Proceedings at the Court of Appeals

While this was going on, NNGT requested that the Court of
Appeals expedite argument on its Motion for Discretionary Review and
stay enforcement of the P1 Order until the court’s review was complete.
See Mot. to Shorten Time and Stay Enforcement of Order at 2 (Sep. 29,
2005). NNGT sought the stay because, beginning October 18 and running
through the November 8 election, the $5,000 per-person limit on in-kind
contributions to initiative campaigns applied. 1d. at 4-5. Pursuant to RAP
8.1(b)(3), NNGT argued that the constitutionality of the Pl Order was
“debatable” and NNGT would suffer irreparable harm from its continued

enforcement given the $5,000 limit. Id. at 10-12. The Municipalities
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opposed NNGT’s request and argued, contrary to prior representations,
that NNGT had an “ongoing responsibility” under the Pl Order. See
Opp’n to Mot. to Shorten Time and Stay Enforcement of Order at 11 (Oct.
7, 2005).

A Court of Appeals Commissioner denied these requests. The
Commissioner found that “the trial court’s authority to issue its
[preliminary injunction] Order ... [was] debatable.” Ruling Den. Mots.
to Shorten Time and Stay Enforcement of Order at 3 (Oct. 7. 2005). He
found, however, that NNGT “is not harmed by the lack of a stay” because
the order did not apply “to any actions occurring after May 31, 2005” and
the Municipalities “have represented that they have not and will not seek
application of the [FCPA] . . . for conduct after” that date. Id. at 3.

On October 20, 2005, NNGT moved to modify this ruling based on
the Commissioner’s misapplication of the law and an October 19
telephone conversation between PDC staff member Anthony Perkins and
NNGT Treasurer Jeffrey Davis. NNGT submitted a declaration from
Davis testifying that he had received a call from Perkins to review the in-
kind contributions that NNGT had been reporting. See Emergency Mot. to
Modify Ruling Den. Stay, Ex. B at 2 (Oct. 20, 2005). In this conversation,
Perkins explained that the PDC viewed the Pl Order as applying

throughout the life of the 1-912 campaign and expressed concern that,
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given the level of in-kind contributions NNGT had been reporting, many
of the media outlets making such contributions would likely exceed the
$5,000 limit. Id., Ex. B at 2, 3. If that occurred, Perkins added, the PDC
could not guarantee NNGT immunity from prosecution, fines, or
sanctions. Id., Ex. B at 2. Davis testified that NNGT had “no effective
way to know immediately when coverage of the campaign by Fisher . . . or
other media outlets” occurred or “when the $5,000 limit might have been
reached.” Id., Ex. B at 3.

The next day, October 21, the Court of Appeals denied a stay, but
expedited hearing of NNGT’s Motion for Discretionary Review for
October 25. See Order on Emergency Mot. to Modify at 1 (Oct. 21,
2005).

H. Argument on the Motion to Dismiss

The trial court heard the Municipalities’ Motion to Dismiss on
October 24. Before the hearing, counsel for the Municipalities informed
NNGT that he had spoken with the PDC, which, in turn, would soon be
issuing a statement regarding the case. CP 1510. NNGT was previously
unaware of any contact between the PDC and Municipalities. CP 1510.

After NNGT’s responsive argument, counsel for the
Municipalities, noticing members of the media in the audience, began his

reply by turning his back to the bench and addressing the “the audience”
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and “the media”: e.g., “I know your Honor is familiar with the facts, but |
believe there are some folks in the audience who may not be, so if you will
indulge me ... .”; “Your Honor, | think I have made my point. Just so the
members of the media understand . . . .” RP (10/24/05) 35, 36. The court
then permitted counsel to introduce numerous extraneous materials. For
example, counsel argued its CR 12(b)(6) motion should be granted
because “a friend of mine [who] is a publisher of a newspaper” thought
NNGT should report the commentary as contributions. RP (10/24/05) 37.
Counsel also presented an approximately two-by-three-foot poster
containing hearsay transcripts of broadcasts. RP (10/24/05) 35; CP 1480
(reproduction of poster).

Because NNGT’s counterclaims did not contain any references to
counsel’s friend or radio transcripts, such materials could not be
considered in resolving the Motion to Dismiss and NNGT objected. The
court replied:

THE COURT: You know, | am going to allow a wide

range of arguments for counsel on this. | understand what

the rule is, what the standard is, and | will be applying the

standard.

RP (10/24/05) 35-36. The Court later incorporated the material from the

poster board into its Final Order. CP 1520. The court denied NNGT’s

request to address these factual matters. RP (10/24/05) 42.

16



l. The PDC’s Letter

The day after the hearing on the Motion to Dismiss and the day
before the day the court had set to issue its written decision, the PDC
issued a letter to counsel for all parties purporting to refute Davis’s
account of the October 19 call from Perkins. CP 1484-85. The letter
accused Davis of making “attributions to a PDC staff member that
significantly differ from the recollections of that staff member.” CP 1485.
However, the letter was not authored by, and did not contain a statement
from, Perkins himself. Rather, it was authored by the PDC’s Executive
Director, Ms. Vicki Rippie, who issued it a week after the conversation
between Perkins and Davis occurred. The letter barred Davis from all
future telephone contact with the PDC. CP 1485. The Municipalities
immediately submitted the letter to the trial court in support of their
“request to refer [their] remaining claims to [the] Public Disclosure
Commission” — a “request” they had made once in their Motion for Fees.
CP 1481, 463. NNGT moved to strike. CP 1502-07.
J. The Court’s Written Decision

The following day, October 26, the trial court issued its written
decision granting the Motion to Dismiss NNGT’s counterclaims.
Notwithstanding the fact that it was resolving a CR 12(b)(6) motion, the

decision made new factual findings and relied on certain earlier “findings”
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the court had “expressly or impliedly made” in granting the Pl Motion.
CP 1495 (emphasis added). These included findings “that Kirby Wilbur
and John Carlson were principals in the campaign”, “that they had
intentionally promoted the campaign by advertising it in their regular radio
show time slots,” and “that the on-air advertising was in addition to and
different from any editorializing, comment, or discussion by the hosts on
their shows.” CP 1495. The court concluded that the hosts’ discussions
were political advertising and thus contributions. CP 1495-96. The court
acknowledged that NNGT had alleged “problems” that “could have
resulted” from the PI Order, but dismissed them as “theoretical” and
“speculation.” CP 1497. According to the court, the Pl Order created “no
inability on the part of the campaign, its sponsors, or its contributors to
effectively advocate.” CP 1499.% Even if it had, the court concluded, “a
minor limitation on their freedom of speech and association during that
time period, by the requirement in the preliminary injunction for
disclosure of on-air in-kind contributions, is permitted.” CP 1499.

The court also dismissed the remaining claims in the
Municipalities” enforcement action because the Municipalities had agreed

to end their prosecution of NNGT so long as NNGT was not permitted to

® The court’s decision disposed of NNGT’s remaining counterclaims, including the due
process violations stemming from Foster’s participation. The court found that “[NNGT]
ha[s] presented no authority that [the Municipalities] do not have the right to retain
private counsel or that those counsel should be restricted in their speech.” CP 1500.

18



vindicate its constitutional rights: “[The Municipalities] have indicated
their intention to dismiss this case upon this court’s granting of their
motion to dismiss [NNGT’s] counterclaims.” CP 1500. With all claims
dismissed, the Court of Appeals struck its hearing on the Motion for
Discretionary Review because NNGT now had an appeal of right.
K. NNGT’s Motion to Strike and Entry of Judgment

On November 2, 2005, the trial court conducted a hearing to enter
a final order. It also considered NNGT’s motion to strike the PDC letter
regarding the October 19 telephone conversation between Davis and
Perkins. In that motion, NNGT argued that the letter was inadmissible,
multi-layered hearsay: an out-of-court statement by Rippie, purporting to
recount her conversation with Perkins, regarding his conversation with
Davis. CP 1505. NNGT also argued that the letter was immaterial
because the Municipalities had submitted it the day after argument on a
CR 12(b)(6) motion. CP 1506. NNGT noted that Davis’s declaration was
submitted under penalty of perjury and that no evidence of comparable
reliability had been produced to challenge it. CP 1505-06. The court
denied the Motion to Strike “essentially based on its timing [and] without
further analysis.” RP (11/2/05) 9.

The court then turned to the entry of a final order, largely adopting

a proposed order presented by the Municipalities. RP (11/2/05) 9. Over
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NNGT’s repeated objections, e.g., RP (11/2/05) 9-10, 11-12, 13, 17, 23,
the court again made numerous factual findings — for example, that
“Carlson and Wilbur . . . had formed” NNGT, CP 1520. The trial court
made one major change to the proposed order, which it raised sua sponte:
the court altered the order to hold that the contributions had come from

Carlson and Wilbur, not Fisher, as the Municipalities alleged and the court

had earlier found. CP 1520; RP (11/2/05) 24. The court no longer
believed that Fisher made any contributions:

I think it is true that in the [preliminary injunction] order

that I issued I referred to Fisher Communication|[s] as

making contributions, but after all the discovery hearings

that we had and the additional materials that came in, my

ruling is essentially limited to Carlson and Wilbur, and |

don’t want to make a finding by implication or otherwise

that it was directed at Fisher Communications.

RP (11/22/05) 24.

Thus, in the last minutes of the case, the court adopted a theory of
the case that the Municipalities had never advanced, that contradicted the
Pl Order, and that made legal determinations regarding two people who
had never been parties. And the court did this, on a CR 12(b)(6) motion,
based on “the additional materials that came in.” RP (11/22/05) 24.
Despite arguing for four months that Fisher had made the contributions,

the Municipalities, also in the last minutes, agreed to this change. Asked

by the court, “How about if we just change it . . . and strike, ‘from Fisher
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Communications,’” counsel replied, “We would agree to that, your
Honor.” RP (11/2/05) 25.
SUMMARY OF ARGUMENT

This case presents the issue of whether partisans in an intense and
important political debate will be able to use the campaign finance laws to
harass their opponents and intimidate the media. Whether it was their
intention or not — and there is ample evidence to suggest that it was — the
Municipalities, acting in concert with KWR, were able to use the
campaign finance laws to raise considerable uncertainty about the
continued legality of Wilbur and Carlson’s discussions of the campaign.
As Fisher made clear, the classification of the hosts’ discussions as
campaign contributions threatened its unfettered exercise of editorial
discretion and raised the possibility that both Fisher and NNGT would be
violating the law if Wilbur and Carlson continued to discuss the case.

The Municipalities were able to accomplish this by convincing the
trial court to ignore several key statutory, administrative, and
constitutional hurdles that are supposed to, but in this case did not, prevent
the campaign finance laws from being used as a weapon by political
partisans. First, the court ignored the fact that WAC 390-05-290 exempts
“commentary” from the definition of “political advertising” subject to

regulation. Second, there was no evidence that Wilbur and Carlson were
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“officers or agents” of the campaign; rather, there was unrefuted testimony
from Fisher conclusively demonstrating that Washington’s *“press
exemption” applied to Carlson and Wilbur’s commentary in support of
their campaign. Third, and most significantly, requiring disclosure of
Wilbur and Carlson’s commentary was blatantly unconstitutional.

Such “disclosure” was unconstitutional in large part because the
Municipalities could never articulate (i) what made these hosts “officers or
agents” and, even if they were, how this status stripped them of the
protections for the press in both the Constitution and Washington law; (ii)
how the campaign was supposed to identify and compile the portions of
their shows that constituted “contributions” as opposed to commentary;
and (iii) the dollar value to be assigned to the minutes devoted to “political
advertising.” Indeed, the Municipalities’ standards were so cryptic that
neither the trial court nor their own attorneys could consistently say who
made the “contributions” at issue.

The Municipalities’ prosecution also created a substantial chilling
effect by creating the possibility that both NNGT and Fisher would violate
the law if Fisher permitted Wilbur and Carlson to discuss 1-912 in the
three weeks prior to the general election. The Municipalities claimed that
RCW 42.17.105(8)’s three-week restriction on aggregate contributions

greater than $5,000 did not apply because they only sought disclosure for

22



the time period prior to May 31, 2005. This self-serving promise is
meaningless for First Amendment purposes — when the government makes
speech illegal, it cannot cure the constitutional defect by making a promise
(not binding on others) not to prosecute.

ARGUMENT
A. CR 12(b)(6) Standard and the Trial Court’s Deviation from It

1. Standard for Dismissal Under CR 12(b)(6)

A dismissal for failure to state a claim is appropriate only if it
appears beyond a reasonable doubt that the plaintiff can prove no set of
facts, consistent with the complaint, which would entitle the plaintiff to
relief. Bravo v. The Dolsen Companies, 125 Wn.2d 745, 750, 888 P.2d
147 (1995). Such motions should be granted sparingly and with care in
order to make certain that the plaintiff is not improperly denied a right to
have his claim adjudicated on the merits. Fondren v. Klickitat County, 79
Whn. App. 850, 854, 905 P.2d 928 (1995). For purposes of deciding the
motion, all of the factual allegations in the complaint will be accepted as
true. Dennis v. Heggen, 35 Wn. App. 432, 434, 667 P.2d 131 (1983). The
court will consider hypothetical facts and any hypothetical situation
conceivably raised by the complaint to defeat a CR 12(b)(6) motion.

Bravo, 125 Wn.2d at 750. When an area of the law involved is
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developing, courts are reluctant to dismiss an action on the pleadings
alone. 1d. at 751.

2. The Trial Court Incorrectly Applied this Standard

In this case, the trial court turned the standard for a CR 12(b)(6)
motion on its head. It accepted unproven assertions as established truths,
while finding NNGT’s allegations, many of which it had already
demonstrated, false. The trial court based its decision on “implied[] . . .
findings,” CP 1495, while ignoring unrebutted testimony from Davis and
Dunlop, an especially prejudicial error when the court was obligated to
consider even hypothetical facts to support NNGT’s claims. Indeed, it is
difficult to catalog the extraneous material provided to and considered by
the trial court. Everything from tape recordings, newspaper articles,
declarations, an approximately 2’ by 3’ posterboard containing hearsay
statements, to a discussion of opposing counsel’s “friend [who] is a
publisher of a newspaper” and arguments directed to the audience, were
submitted to the trial court over NNGT’s objections. NNGT did not have
the opportunity to test such evidence or to fully build its own evidence.

“[1]f the court can say that no matter what facts are proven within
the context of the claim, the plaintiffs would not be entitled to relief, the
motion remains one under CR 12(b)(6).” Haberman v. Wash. Pub. Power

Supply Sys., 109 Wn.2d 107, 121, 744 P.2d 1032 (1987). However, “[i]f
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factual evidence in addition to the pleadings was considered and was
material to the disposition of the motion for judgment on the pleadings,
then the consideration of those matters would convert the motion for
judgment on the pleadings into a motion for summary judgment.” Loger
v. Wash. Timber Prods., Inc., 8 Wn. App. 921, 924, 509 P.2d 1009 (1973).
Here, the extraneous material considered by the trial court was
determinative. See CP 1519-21 (findings of fact listing radio broadcasts,
facts found in the P1 Order, a press release, a web site, and an e-mail, none
of which were alleged by NNGT); CP 1495 (discussing “express[] or
implied[]” findings, none of which were alleged by NNGT). “When the
affidavits of the party opposing a summary judgment motion show reasons
why the party cannot present facts justifying its opposition, the trial court

has a duty to give that party a reasonable opportunity to complete the

record before ruling on the case.” Mannington Carpets, Inc. v. Hazelrigg,

94 Wn. App. 899, 902-03, 973 P.2d 1103 (1999) (emphasis added).

The trial court’s decision rested entirely on factual findings that
were not alleged by NNGT and NNGT was entitled to have its claims
adjudicated on the merits. It was entitled to an opportunity to test the
Municipalities’ evidence and to produce evidence in support of its claims.

B. The Municipalities’ Actions Violate Constitutional Guarantees
of Free Speech, Free Association, and the Free Press
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Throughout this case, the Municipalities argued that because courts
had upheld disclosure laws against facial challenges in McConnell v.
Federal Election Commission, 540 U.S. 93, 124 S. Ct. 619, 157 L.Ed.2d
491 (2003), Buckley v. Valeo, 424 U.S. 1, 14-15, 96 S. Ct. 612, 46 L. Ed.
2d 659 (1976), and Fritz v. Gorton, 83 Wn.2d 275, 517 P.2d 911 (1976),
they had carte blanche to use the campaign finance laws as they wished.
None of these cases addressed — or even suggest — that the government
may use campaign finance laws to regulate the on-air commentary of
members of the media, however. To the contrary, application of
constitutional principles recognized in United States and Washington
Supreme Court precedent establishes that the Municipalities, by bringing
and pursuing this case, violated constitutional guarantees of free speech,
free association, and the free press guarantees by: (i) creating substantial
uncertainty regarding the legality of the hosts’ discussion of the campaign
in the three weeks prior to the general election, (ii) chilling speech and
expressive association by conditioning whether the hosts’ discussions of
the campaign were reportable contributions on some impermissible, but
unclear, level of interaction between the campaign and the hosts, and (iii)
creating standards so indefinite that persons of common intelligence could

not comprehend them, causing the campaign and the hosts to guess as to
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what behavior and speech left them subject to regulation and potential
penalties.

1. The United States and Washington Constitutions
Guarantee Freedom of Speech, Association and Press

Free speech protections are at their zenith in the context of a
political campaign. “Whatever differences may exist about interpretations
of the First Amendment, there is practically universal agreement that a
major purpose of that Amendment was to protect the free discussion of
governmental affairs.” Mills v. Alabama, 384 U.S. 214, 218, 86 S. Ct.
1434, 16 L. Ed. 2d 484 (1966). The free exchange of ideas provides
special vitality to the process traditionally at the heart of American
constitutional democracy — the political campaign. Brown v. Hartlage,
456 U.S. 45, 53, 102 S. Ct. 1523, 71 L. Ed. 2d 732 (1982). Thus, the
constitutional protection afforded political speech has its fullest
application in political campaigns. Collier v. Tacoma, 121 Wn.2d 737,
746, 854 P.2d 1046 (1993).

But the ability to speak effectively depends on the ability to
associate. “Effective advocacy of both public and private points of view,
particularly controversial ones, is undeniably enhanced by group
association . . ..” NAACP v. Alabama, 357 U.S. 449, 460, 78 S. Ct. 1163,

2 L. Ed. 2d 1488 (1958). Governmental action that has the effect of
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curtailing freedom to associate is thus subject to the closest scrutiny.
Buckley, 424 U.S. at 25.

Related to the principle that an informed electorate can better
exercise its political rights, the United States Constitution specifically
selected the press — in all its forms — to play an important role in the
discussion of public affairs. Mills, 384 U.S. at 219.

Thus the press serves and was designed to serve as a
powerful antidote to any abuses of power by governmental
officials and as a constitutionally chosen means for keeping
officials elected by the people responsible to all the people
whom they were selected to serve. Suppression of the right
of the press to praise or criticize governmental agents and
to clamor and contend for or against change . . . muzzles
one of the very agencies the Framers of our Constitution
thoughtfully and deliberately selected to improve our
society and keep it free.

Id. These protections do not cease when the press advocates because free
trade in ideas means the opportunity to persuade to action, not merely to
describe facts. NAACP v. Button, 371 U.S. 415, 437,83 S. Ct. 328, 9 L.
Ed. 2d 405 (1963).

2. The Municipalities Have Violated These Rights

Because of the importance of these rights, courts require that

governmental action that infringes on them be drawn narrowly.

a. The Municipalities’ Action Burdens the Exercise
of These Rights
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The Municipalities claim that this case is about disclosure, not free
speech. Answer to Statement of Grounds for Direct Review at 15.
However, the Municipalities’ classification of on-air commentary as a
contribution leads to an actual prohibition on speech in the three weeks
prior to the general election, regardless of whether the Municipalities
brought a prosecution or not. RCW 42.17.105(8). The trial court’s PI
Order stood as a legal determination by a court of competent jurisdiction
that certain media commentary in support of the initiative was an “in-
kind” contribution. The ban on contributions prior to the general election
is the law and responsible citizens would be hard-pressed to ignore it. The
Municipalities’ declaration that they would not prosecute violations of
RCW 42.17.105(8) actually compounds the constitutional problem — it
gives the Municipalities discretion to determine whom to enforce these
laws against and whom to leave alone. The Municipalities’ position is
also particularly cynical given their claim that Wilbur and Carlson’s on-air
commentary amounted to “secret” contributions — if they were truly
making such unlawful contributions, one would think that enforcement
would be all the more imperative in the final three weeks of the campaign.

That these agencies choose not to prosecute under this section does
not make violating the law any less illegal. The decision of the

Municipalities and the PDC not to prosecute is not binding on other

29



prosecuting agencies. RCW 42.17.400. These promises are not even
binding on themselves — both the Municipalities and the PDC still could
bring a claim against NNGT, Wilbur or Carlson because the statute of
limitations under the FCPA does not run for five years. RCW 42.17.410.
Regardless, the evidence demonstrated that the Municipalities’ actions
created substantial uncertainty regarding the hosts’ ability to continue to
discuss 1-912 during this time period. See CP 1036.

Even if one accepts the Municipalities’ self-created limitations,
their actions still burdened the free association rights of Carlson, Wilbur
and NNGT. The Municipalities’ argument rested on classifying Wilbur
and Carlson as “officers,” “agents,” or, in the court’s words, “principals”
of the campaign. See, e.g., CP 344, 345, 453, 1495. Presumably, this was
based on these hosts’ association with the campaign, and if they
disassociated themselves from the campaign, they would have been
absolved from being “in-kind contributors.” See Chris McGann, Ruling
on Anti-Gas Tax Radio Talk Upheld, Seattle Post-Intelligencer, October
27, 2005, at B-5 (quoting counsel for the Municipalities: “‘The reason
why they are required to declare is that during that period of time Kirby
Wilbur and John Carlson were running the campaign, and they now say
they are not involved in the campaign. | don’t know if that’s true or not,

but if it is true there would not be a reporting requirement.””). However,
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the media, and the people with whom it associates, do not lose their
constitutional rights during a campaign. See Christopher R. Edgar, The
Right to Freedom of Expressive Association and the Press, 55 Stan. L.
Rev. 191, 198 (2002) (“Press entities are expressive groups, and thus they
deserve the same right of expressive association that the courts have
conferred on other organizations.”).

b. Government Actions Burdening Speech and
Association are Subject to Strict Scrutiny

Because the Municipalities” actions burden fundamental rights, an
exacting level of scrutiny applies: “If the challenged law burdens First
Amendment rights, it can survive constitutional scrutiny only if the state
shows that it advances a compelling state interest and is narrowly tailored
to serve that interest.” Rickert v. Wash. Pub. Disclosure Comm’n,129 Wn.
App. 450, 459, 119 P.3d 379 (2005). “Few laws survive such scrutiny . . .
. Burk v. Augusta-Richmond County, 365 F.3d 1247, 1255 (11th Cir.
2004). Because the Municipalities seek to treat only statements regarding
1-912 as reportable contributions, their actions are content-based. See
Burson v. Freeman, 504 U.S. 191, 197, 112 S. Ct. 1846, 119 L. Ed. 2d 5
(1992). “Content-based regulations are presumptively invalid,” R.A.V. v.
St. Paul, 505 U.S. 377, 382, 112 S. Ct. 2538, 120 L. Ed. 2d 305 (1992).

C. There Was No Compelling Interest Here
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The governmental interest identified by the Municipalities
(revealing the source of “campaign contributions fueling the Initiative 912
signature gathering campaign,” CP 444) was not only inapplicable here, its
application was laughable. To uncover “secret money,” the Municipalities
sued to require the reporting of the identities of initiative supporters who
regularly identified themselves and their employer and broadcast that
information to every person in Western Washington with an AM radio.
Their identity could scarcely have been less secret. “To constitute a
compelling interest, the purpose must be a fundamental one and the
legislation must bear a reasonable relation to the achievement of the
purpose.” Collier, 121 Wn.2d at 754. It is not a “fundamental purpose” of
government to vindicate the public’s right to know something that was
patently obvious to begin with.

d. The Municipalities’ Actions Were Not Narrowly
Tailored Because They Are Contrary to
Washington Law

The Municipalities’ actions were not narrowly tailored because
they ignored Washington statutes and regulations specifically exempting
from regulation the kind of commentary at issue here.

The Municipalities’ claims rest on a series of assumptions arising

from an erroneous reading of “political advertising” under Washington

law. The Municipalities argued that (i) Wilbur and Carlson were officers
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or agents of the campaign; (ii) free air time for the broadcast of political
advertising prepared by a campaign or its authorized agents is a
contribution; and (iii) because Fisher broadcasted political advertising by
Wilbur and Carlson without charge to NNGT, it made contributions to the
campaign that were reportable under the FCPA. See CP 453. Their theory
was flawed because the airtime at issue was not “political advertising”
under Washington law and commentary is exempt under the “press
exemption” in the FCPA.

First, WAC 390-05-290 defines “Political advertising” thus:

Political advertising does not include . . . editorial comment

or replies thereto . . ._on a radio or television broadcast
where payment for the . . . broadcast time is not normally

required.

(Emphasis added.) Fisher demonstrated that the airtime in which
Wilbur and Carlson made their “contributions” was not airtime for
which Fisher normally requires payment. CP 1035-36. The
purported contributions listed by the Municipalities were, in fact,
“editorial comment” occurring during the normal course of Wilbur
and Carlson’s shows. CP 1035-36. The Municipalities’ claims
were thus not “narrowly tailored.”
Second, the Municipalities misinterpreted the “press exemption™ in

RCW 42.17.020(15)(b)(iv), which states that a “Contribution” under the
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FCPA does not include “[a] news item, feature, commentary, or editorial
in a regularly scheduled news medium that is of primary interest to the
general public, that is in a news medium controlled by the person whose
business is that news medium, and that is not controlled by a candidate or
a political committee.” The press exemption applies in a case like this, as
the sole tribunal ever to examine the issue concluded.

In In re Dornan, MUR 4689, Federal Election Commission (Feb.
14, 2000) (reproduced at CP 1307), the FEC rejected the theory urged by
the Municipalities here. In re Dornan concerned several talk radio shows
guest hosted by former Congressman Dornan while he was a
congressional candidate. The FEC’s General Counsel argued that the
purpose of the broadcasts was to promote Dornan’s election to Congress
and that the stations which permitted him to guest host without restrictions
on the content of his show had made prohibited corporate contributions.
In re Dornan at 1. Although Dornan spent significant time attacking his
anticipated opponent, the FEC found that Dornan’s appearances did not
constitute prohibited corporate contributions because these broadcasts fell
under the “press exemption” to contribution limitations contained in 2
U.S.C. 8431(9)(B)(i), see In re Dornan at 2-3, which exists to preserve

“the unfettered right of the newspapers, TV networks, and other media to
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cover and comment on political campaigns,” H.R. REp. No. 93-1239, at 4

(1974) (emphasis added).

The FEC first examined whether the press entity was owned or
controlled by any political party or candidate and whether the press entity
was acting as a press entity with respect to the conduct in question. Inre
Dornan at 2. The FEC found no indication that the radio stations at issue
were owned or controlled by a political party or candidate. 1d. Similarly,
Fisher here testified that it was not owned or controlled by a political party
or candidate. CP 1035.

The FEC next examined whether the corporations in question
“were acting in their capacity as members of the media in presenting the
programs in question.” In re Dornan at 2. The FEC found that the shows
in question featured commentary on political topics, interviews with
political figures, and interactions with callers, and that there was no
indication that the format of the shows was any different from those times
when its regular host was present. Id. Finally, the FEC noted that there
was no evidence that Dornan was invited to host in order to promote his
candidacy; rather, he was employed for business, not political, reasons.
Id. at 3. Similarly, Fisher testified here that the commentary purportedly

constituting “in-kind contributions” occurred during shows that involved
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“commentary, editorial debate and discussion on current issues of interest
to the general public.” CP 1035.

In re Dornan determines the outcome of this case, and
Washington’s “press exemption” therefore applies. See RCW
42.17.020(15)(b)(iv). The statements by Wilbur and Carlson are the same
kind of commentary on political topics and interaction with callers
discussed in In re Dornan and fall squarely within the exemption for
“commentary, or editorial in a regularly scheduled news medium that is of
primary interest to the general public.”

e. The Municipalities” Actions Were Not Narrowly
Tailored Because They Were Based on Vague
Standards

The Municipalities’ actions cannot survive strict scrutiny because
they were unconstitutionally vague.

I. Vague Standards are Unconstitutional

Governmental actions are void for vagueness if the standard to be
applied is “so vague that [persons] of common intelligence must
necessarily guess at its meaning and differ as to its application.” Roberts
v. U.S. Jaycees, 468 U.S. 609, 629, 104 S. Ct. 3244, 82 L. Ed. 2d 462
(1984) (quoting Connally v. Gen. Constr. Co., 269 U.S. 385, 391, 46 S.

Ct. 126, 70 L. Ed. 322 (1926)). Therefore, the government must articulate

standards with “a reasonable degree of clarity” to reduce the risk of
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arbitrary enforcement and allow individuals to conform their behavior to
the requirements of the law. Roberts, 468 U.S. at 629. Every American is
entitled to be informed as to what the government commands or forbids.
Cramp v. Bd. of Pub. Instruction of Orange County, 368 U.S. 278, 287, 82
S. Ct. 275, 7 L. Ed. 2d 285 (1961). “Words which are vague and fluid
may be as much of a trap for the innocent as the ancient laws of Caligula.”
Id. (quotation marks omitted). When applied to free speech, “[t]he
vagueness of such a regulation raises special First Amendment concerns
because of its obvious chilling effect on free speech.” Reno v. Am. Civil
Liberties Union, 521 U.S. 844, 871-72, 117 S. Ct. 2329, 138 L. Ed. 2d 874
(1997). When a governmental action touches protected expression, courts
“will not presume that the statute curtails constitutionally protected
activity as little as possible. For standards of permissible statutory
vagueness are strict in the area of free expression.” Button, 371 U.S. at
432.

ii. The Standards Employed Here Were
Unconstitutionally VVague

Far from being drawn with narrow specificity, the Municipalities’
standards here were so vague that even they could not consistently apply
them: neither the Municipalities nor the court were able to consistently

identify who was making the contributions NNGT was supposed to report.
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The PI Order found that Fisher made the contributions, and the

Municipalities agreed that NNGT substantially complied with the order by
reporting the contributions from Fisher. However, the Final Order found

that Wilbur and Carlson made the contributions, and the Municipalities

agreed with this too. To confuse the matter even more, the Final Order
incorporated the Pl Order. This is not so much vague as
incomprehensible.

The Municipalities’ inability to say who was providing these in-
kind contributions, its inability to specify what constituted “political
advertising,” and its conclusions regarding the role the hosts played in the
campaign based on the use of a pronoun, suggest that the standards for
determining when the media makes an in-kind contribution, when speech
crosses the line from commentary to “political advertising,” and how to
identify who makes a contribution, were so cryptic that persons of
common intelligence could not consistently apply them. Indeed, the fact

that the trial court changed its mind — during the hearing on entry of

judgment — as to who provided these contributions, and the fact that the

Municipalities agreed with this radical departure from their theory of the

case, demonstrates that the “standards” were, in a word, nonexistent.
Even if one were to discern who made the contributions at issue,

this does little to provide the necessary level of specificity. The
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Municipalities never articulated any standards for how the campaign is to
determine (i) when a media figure is a “principal,” “officer,” or “agent” of
the campaign, (ii) when such a figure’s commentary crosses the line from
“editorial commentary” to “political advertising,” and (iii) the dollar value
of such commentary. Because neither the trial court nor the Municipalities
could tell NNGT how to apply the “standards” imposed, NNGT was
forced to guess what was reportable and the value to assign these “in-kind
contributions.” That they appear to have guessed correctly, at least in the
Municipalities’ eyes, does not make the standards any less mysterious.

ii. The Lack of Standards Resulted in Bad
Faith, Harassing Prosecution

While the vagueness inquiry addresses compliance, “the more
important aspect of the vagueness doctrine is not actual notice, but . . . the
requirement that a legislature establish minimal guidelines to govern law
enforcement.” Kolender v. Lawson, 461 U.S. 352, 358, 103 S. Ct. 1855,
75 L. Ed. 2d 903 (1983) (internal quotations and citation omitted).
Government standards must be “sufficient[ly] definite[]” so as to “not
encourage arbitrary and discriminatory enforcement.” Id. at 357. Murky
standards “furnish[] a convenient tool for harsh and discriminatory
enforcement by local prosecuting officials, against particular groups

deemed to merit their displeasure.” Id. at 360 (internal quotation marks
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and citations omitted). In determining whether prosecution is commenced
in bad faith or to harass, courts look to whether the prosecution “was . . .
in retaliation for the defendant’s exercise of constitutional rights.” Phelps
v. Hamilton, 59 F.3d 1058, 1065 (10th Cir. 1995). The inquiry is whether
there is a realistic or reasonable likelihood of prosecutorial conduct that
would not have occurred but for hostility or punitive animus towards the
defendant because he exercised his specific legal right. U.S.v. P.H.E.,
Inc., 965 F.2d 848, 858 (10th Cir. 1992).

“[E]xperience teaches us that prosecutors too are human.” Baggett
v. Bullitt, 377 U.S. 360, 373, 84 S. Ct. 1316, 12 L. Ed. 2d 377 (1964). The
record is clear that the Municipalities sued NNGT to interfere with its
efforts to pass 1-912. It coordinated the case with KWR, hired a member
of KWR to prosecute it, issued press releases with KWR, and announced
the case as derived from their desire for tax revenue. The Municipalities’
abandonment of their theory of the case at the last minute in order to
obtain a judgment confirms that they sought only to harass NNGT — not
faithfully enforce the FCPA. Good faith prosecution does not play
“whack-a-mole” with the law — when a defendant knocks down one
theory, a new one does not just pop up, especially as judgment is being
entered. Here, there was no other motivation except to interfere with

NNGT’s exercise of its rights.
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f. The Municipalities” Actions Were Not Narrowly
Tailored and Created a Chilling Effect

As noted above, vague governmental standards create an “obvious
chilling effect on free speech.” Reno, 521 U.S. at 845. “Threats of
coerced silence chill uninhibited political debate and undermine the very
purpose of the First Amendment.” State ex rel. Public Disclosure Comm'n
v. 119 Vote No! Committee, 135 Wn.2d 618, 626, 957 P.2d 691 (1998).

Read logically, RCW 42.17.105(8) required Fisher to stop
discussing 1-912 in the three weeks prior to the general election. The trial
court, the Municipalities, and the PDC all sought to avoid this outcome by
finding that no one intended to prosecute anyone for failure to disclose
anything after May 31, 2005. In that regard, the trial court found that
NNGT “raised many theoretical problems that could have resulted from a
case such as this,” but held that its decision was limited in application. CP
1497. However, these are anything but “theoretical problems.” As the
United States Supreme Court has recognized, these problems create
standards so vague and broad that parties will censor themselves in or to
avoid coming under governmental scrutiny in the future. In short, they are
precisely what the First Amendment guards against. See Laird v. Tatum,
408 U.S. 1,11, 92 S. Ct. 2318, 33 L. Ed. 2d 154 (1972) (“[C]onstitutional

violations may arise from the deterrent, or ‘chilling,” effect of
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governmental regulations that fall short of a direct prohibition against the
exercise of First Amendment rights.”).

Noticeably missing from the trial court’s decision, the
Municipalities’ pleadings, or Rippie’s letter is any consideration of why
on-air discussions by Wilbur and Carlson before May 31, 2005 constituted
“in-kind contributions,” while discussions occurring after did not. Did
Wilbur and Carlson cease to be “officers and agents” of the campaign on
May 31? If so, why? The Municipalities produced no evidence that any
relationship between Wilbur and Carlson and the campaign changed or
that there was no need for NNGT to report such “in-kind contributions” in
the future. As noted above, the Municipalities’ repeated statements of
their fidelity to disclosure ring particularly hollow, given that disclosure
would seem to be more imperative three weeks before the general election,
when people begin actually paying attention to campaigns.

The Municipalities’ attempt to slough off the free speech concerns
of both Fisher and NNGT - by arguing that they never intended to
prosecute for contributions after May 31 — was insufficient to remove the
chilling effect of their actions. Such beneficent gestures do not solve the
constitutional problems raised when the government makes speech illegal.
The Supreme Court “has not hesitated to take into account possible

applications of the statute in other factual contexts besides that at bar” in
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finding that government action chills First Amendment activity. Button,
371 U.S. at 432 (emphasis added). The Court has found that “[i]t makes
no difference whether such prosecutions or proceedings would actually be
commenced. It is enough that a vague and broad statute lends itself to
selective enforcement against unpopular causes.” 1d. at 435.

The Municipalities created a situation where NNGT and Fisher
were uncertain whether the exercise of core First Amendment rights would
violate the law. When both parties pointed this out, the Municipalities
replied by saying, in effect, “we won’t curtail your rights as much as we
could.” This promise was meaningless under the First Amendment.

3. The Municipalities” Actions Violated the Independent
Protections of the Washington Constitution

They Municipalities also violated independent protections of the
Washington Constitution. In deciding whether the state constitution
provides broader rights than the federal, this Court examines the state
guarantees in light of the criteria outlined in State v. Gunwall, 106 Wn.2d
54, 720 P.2d 808 (1986). State v. Foster, 135 Wn.2d 441, 454, 957 P.2d
712 (1998). This Court has already determined that the state constitution
provides broader protections than the federal; the issue is whether such
protections apply in this specific context. Ino Ino, Inc. v. City of Bellevue,

132 Wn.2d 103, 115, 937 P.2d 154 (1997).
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The language of article I, section 5. “Every person may freely

speak, write, and publish on all subjects, being responsible for the abuse of
that right.” Wash. Const. art. I, 8 5. This Court has held that the broad
language of article I, section 5 justifies a more protective standard when
evaluating restrictions on political speech. Collier, 121 Wn.2d at 747-48.

Differences in text. This Court has found that the differences

between the federal and state provisions justify an independent
interpretation for political speech. Ino Ino, 132 Wn.2d at 118.

State constitutional and common law history. The Constitutional

Convention adopted the most protective speech provision proposed. Id. at
120. This suggests that the Framers wished to provide independent
protections for political speech. See Collier, 121 Wn.2d at 748.

Preexisting state law. This factor looks to state cases and statutes

from the time of the constitution’s ratification. Ino Ino, 132 Wn.2d at 120.
NNGT has searched for, but has been unable to find, any statutes or cases
from the late 19th century holding that advocacy by the press lessened the
press’s constitutional protections. There were no disclosure laws in 1889
and the Framers would not have viewed the partisanship of the media as a
basis for its regulation because nearly all media in 1889 was partisan.
When the Framers wrote article I, section 5, the news media was

controlled by partisan organizations. “During this period, there was no
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distinction between news coverage and editorial opinion. Commentary
was interspersed throughout news stories of the day because partisan
advocacy was the clear goal.” Darrell M. West, The Rise and Fall of the
Media Establishment 11 (2001). The Framers would have assumed the
media to be partisan given their role as “purposeful actors in the political
process, linking parties, voters, and the government together, and pursuing
specific political goals.” Jeffrey L. Pasley, “The Tyranny of Printers™:
Newspaper Politics in the Early American Republic 3 (2001). Washington
newspapers were often created for the purpose of pushing an agenda,
political party, or cause, including the passage of the 1889 constitution.
See Washington State Constitutional Convention 1889, Contemporary
Newspaper Articles (1999) (excerpts attached in Appendix to this brief);
Wilfred J. Airey, A History of the Constitution and Government of
Washington Territory 36, 438 (1945) (unpublished Ph.D. dissertation,
University of Washington) (on file with University of Washington
Library). Statements of partisanship did not appear on the editorial page —
this was how newspapers in 1889 reported the news. They urged
politicians, legislators, and the people to take political action, as Wilbur
and Carlson do today. The Framers would have found the use of
government power to coerce objectivity incomprehensible and the lack of

any statutes or cases confirms that article I, section 5 does not permit it.
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Structural differences. This “supports an independent state

constitutional analysis in every case.” Foster, 135 Wn.2d at 458.

Particular state or local concern. As noted above, the Washington

Constitution is particularly protective of political speech and Washington
law exempts campaigns from reporting the kinds of commentary at issue.
Putting these pieces together, it is clear that article I, section 5
provides independent protections for political speech and the
independence of the press. Because the United States Constitution
mandates that the Municipalities’ action be subject to “strict scrutiny,” the
only greater protection available would be for this Court to find the
governmental actions at issue here are per se unconstitutional and not
subject to any balancing test. NNGT urges this Court to adopt such an
approach and vacate the trial court’s decision as per se unconstitutional.

C. The Municipalities’ Prosecution of NNGT Violated
Constitutional Guarantees of Due Process

By hiring a member of KWR personally interested in the outcome
of the case, the Municipalities inserted into a government prosecution a
private party with no incentive to observe NNGT’s constitutional rights.
While prosecutors need not be neutral and detached, a “scheme injecting a
personal interest, financial or otherwise, into the enforcement process may

bring irrelevant or impermissible factors into the prosecutorial decision
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and in some contexts raise serious constitutional questions.” Marshall v.
Jerrico, Inc., 446 U.S. 238, 249-50, 100 S. Ct. 1610, 64 L. Ed. 2d 182
(1980). Thus, courts have found that “serious due process implications
arise when the investigator and prosecutor have a personal financial
interest in the outcome of the proceedings.” Johnson v. Bd. of Governors
of Registered Dentists, 913 P.2d 1339, 1349 (Okla. 1996); see also
Cantrell v. Commonwealth, 329 S.E.2d 22, 26-27 (Va. 1985). This is
because a prosecutor’s obligation is to see that justice is done, and part of
that consideration is an obligation to make sure that a defendant’s rights
are scrupulously preserved. Bhd. of Locomotive Firemen and Enginemen
v. United States, 411 F.2d 312, 319 (5th Cir. 1969).

The Municipalities “injected a personal interest, financial or
otherwise” by hiring Foster. It was a member of, and contributor to,
KWR, and stood to gain substantial legal fees if 1-912 failed. In addition
to its political and financial interests in defeating 1-912, Foster also
undertook this case without charging the Municipalities, thus making this
prosecution a contingency fee suit in which the firm would not receive any
compensation unless it succeeded in achieving attorneys’ fees for
successfully prosecuting its claim. See RCW 42.17.400(5). And by
abandoning its theory of the case in the final minutes to achieve victory,

Foster demonstrated that victory was all it cared about.
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D. The Trial Court Erred in Dismissing NNGT’s Faithful
Execution Clause Claim

In its counterclaims, NNGT alleged that the Municipalities’ action
violated article 111, section 5 of the Washington Constitution, which
requires the Executive to “see that the laws are faithfully executed.” CP
429. The trial court’s decision disposed of the claim in two sentences,
with no citation to legal authority. CP 1500. Its Final Order added a
citation to Fritz, but no explanation of its applicability. CP 1524,

Fritz has no bearing on this claim because it concerned a facial
challenge to the FCPA’s private enforcement provision on “due process”
— not faithful execution — grounds. Fritz, 83 Wn.2d at 311. Although
the opinion speaks about the “constitutionality” of “qui tam” provisions, it
does not address the Executive’s authority to “see that the laws are
faithfully executed.” Wash. Const. art. 111, § 5. On the other hand, the
Supreme Court has raised the possibility that such provisions violate the
federal “faithful execution” command. Vt. Agency of Natural Res. v.
United States ex rel. Stevens, 529 U.S. 765, 778 n.8, 120 S. Ct. 1858, 146
L. Ed. 2d 836 (2000). In fact, at least three current Justices have
expressed reservations about such provisions. See Friends of the Earth,
Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 197, 120 S. Ct.

693, 145 L. Ed. 2d 610 (2000) (Kennedy, J., concurring); id. at 209-10
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(Scalia, J., dissenting, with Thomas, J., joining). When an area of the law
involved is developing, courts should not dismiss an action on the
pleadings, see Bravo, 125 Wn.2d at 751, and the trial court erred in
dismissing this claim.
CONCLUSION

This Court should decline the Municipalities’ invitation to be the
first appellate court in the nation to permit campaign finance laws to be
used to monitor editorial commentary and require that such commentary
be treated as a contribution. This Court should also decline the
Municipalities’ invitation to provide partisan prosecutors with a tool to
harass political opponents. NNGT respectfully requests that this Court (i)
hold that the preliminary injunction was wrongfully issued, violated
NNGT’s constitutional rights, and was void ab initio; (ii) vacate the trial
court’s judgment; (iii) hold that the Municipalities’ enforcement action
violated NNGT’s constitutional rights; and (iv) remand for a
determination of the extent of such violations.

RESPECTFULLY submitted this 19th day of January 2006.
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APPENDIX

Including:
Relevant Statutes and Rules

Excerpts from Washington State Constitutional Convention 1889,
Contemporary Newspaper Articles (William S. Hein & Co., Inc. 1999)

App. 1



RCW 42.17.020(15)(b)

(b) “Contribution” does not include:

(iv) A news item, feature, commentary, or editorial in a regularly
scheduled news medium that is of primary interest to the general public,
that is in a news medium controlled by a person whose business is that
news medium, and that is not controlled by a candidate or a political
committee . . ..

RCW 42.17.105(8)

It is a violation of this chapter for any person to make, or for any candidate
or political committee to accept from any one person, contributions
reportable under RCW 42.17.090 in the aggregate exceeding fifty
thousand dollars for any campaign for statewide office or exceeding five
thousand dollars for any other campaign subject to the provisions of this
chapter within twenty-one days of a general election. This subsection
does not apply to contributions made by, or accepted from, a bona fide
political party as defined in this chapter, excluding the county central
committee or legislative district committee.

RCW 42.17.410

Any action brought under the provisions of this chapter must be
commenced within five years after the date when the violation occurred.
WAC 390-05-290

Political advertising does not include letters to the editor, news or feature
articles, editorial comment or replies thereto in a regularly published

newspaper, periodical, or on a radio or television broadcast where
payment for the printed space or broadcast time is not normally required.
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_official - life of tho United States for
'the last, twanty-odd years., ‘The

- : stitutional Convontlon, would al-
though .apparently largo; prove less.
expensho and fur 1ore sutisfactory

It
| will insure tlie compotition of.com: | :
_pqtunt mon for the positions of trust
|and their exemption from bempt&
tlon ' _
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cozcmrnnormt.?owzxﬁo}{

rulings. There is no angp about him,

o . SR K A } and  he lacks the ability to cxpedite

“Notes From Oui Spcelal Correspondent.

_..4 o

* Opmsipna, Jaly 6, 1855,
I recret to Bod thst my endeavors to
farpish the ‘readers.of the ABOUS. with’
information rega ding tho cnnshtnt}onal

_bonventior, ap to.tbia. time,” bas heen,
| made fatile by the poor obilitv oo the!
! phrt of the cfficin}e ot Olympia. A lelter!

whieh T mmled on the Sthof Joly yon!

ava, Dyesident Herrison's  attoption
Fshoull e directed tolhio fact that theray

atitl in cffiee, not only tls, but shonid |
be intormed of their melﬂuency. Dele-

| izate Allen is nnmmdlul of his dnties it

ho docanot it vnee bogin tho weetding:
cnf-ot {lic.Detsocratio posimnstere, if
ihey ate not mEﬂicxenf they are, mtilenst’
inattentive, *

‘Thes. sceonid an,a pmcoc«]mg-a wWeTQ

 marked by-an not, whizh was'maat unwise |’

- »:uul unprecedental. A gentleman hy

i tlis same of Waltman preaenled n certil-
icato signed by the senjor nuditor of his
district; nrraed with this docgment he
! pregented’ hlmel! for admission a8 a del-

' ,egn.t{- The official - returns in ihe olin-v

iol the lerritorial secretarv promd con-

‘closively .that a perron by thename of |

“Travia had a majority-of ten votes. Je-
! cause Travis was not present, and Wait-
man was, the latter is seated. This
action.is tho - moqt—-unbesird o't'"ﬂa-frnut

- disregard of the ycoplcs wishes thatever

came {o our notice. ‘-‘»euemw White

cannot issuc a certificate to Waluman, |

and ncither can he issac a warrant to
him for his pay.

‘inform ma has uot yet renched the An-'

arv a number of Demaorstio poeitausiers |

‘Should the convention |

husmcsa

This early in theconvention’s proceed-
ings has it been demonstrated who will
be the working members. Upon the
Democratic s#ide Grifliths stands out
promunently, and though Warner is
[ TookeT Tipon aw—thic teaderof-thnt-side;
yet he will be shadowed by hns colleaguce
from Spokane. Turner, beyond doubt,
is the recognized leader of the Republi-
can forces. No ablor man could hnve
‘been  pelected. He is cminent as a
lawyer, and a sapotitician hasno superior
‘in the terrdory. In hisleadership he
| will be ably- seconded Ly Minor.

The dele gates from Jeffarson connty
\\xil npt ber second in Ability” 1o any dele-
(,'mon in the convention. Weir Las
'nh't':my GFen recomnized a3 OneE ol tlie,
leading . v ieinbery _of- —thevonvention by
. | his elechcﬁ:"i‘ﬁ‘empomn gecretary, and
{his: appdintmeat as a2 member of the
commithee on rnjes. Jones will be one
of -the —workers—of—the convention,-aind-
thouzh he may not be often heard ud-
drecging the convouiion, will do goel
and. effeative work in the committes
ro-anv.  The affuirs of “this sertion could
not bhe intrusted fo-a more capablie or
“more. worthy persoi than to tieo. 1.
Jones. Thegenial Dr. Willison will, .in
his quiel wav, accomplish much gool.

Some of the members have already
BLieen nicknamed. - Grilfiths; of Spokane,
is known .as “ running at the month,”
on ‘acccunt of hig loguaciousness,  1iu-
chanan, of Adang, is “early worker,”
Theeause e degives the Convéntion {0 be-
fgin' i's Jabord carly in.the mnrnin-;,.
tJones is-known ns * one of the trio,”

act in all matters, as they hbave in this,
God pity the constitution that they willy
frame.

Chiéf Justice Hanionl had the- duﬂm-
guished honor of swearing in Lthe solons
of the convention. The ecnfire people
may have the pleasure of Bwearing them
out hefore the convention adjourns.

The lack of onthusiaam displayed Tiy

j beeauke he was one of three delegales
i whn fniled to answer {o ileir pames on
'the first dny. Dunbar is known 2
'I”ASimeJ' De AT _ ,
i Lenpy.-

the convention on the eleclion of lloyt,;
wan 20 marked that il wis a subject of |

generl comment. oyt is not the pre-

siding officer one wonld expect, judgiog |-

 from the lawdatory notices that bave ap-

|peared in the papers of this territory:

He is given too muoch o explaining his



The enabliog act for Washingten
i provides that in case the people re-
‘fuse to adopt the constitulion.as
framed by the eonveptjon that body
" . ishall ‘re-convene and re cogsider
: their action. This is° o forlnnate
prswamn because it will embolden
,many to vote thoir sont;mema nn-
hlmpered by fear that tho state |
'movement will fail. Tho constitn-
| tion should cover all the grounds, as:
‘|the people wish, rather than be
_ndophimmnmm._-l;eb&he-
convention do its -best and'thea do I
it over ngain. if not satlsfactor)', and ;-
let ‘the voters explicitly show by’
their sotes what their wishes dre. |
After the convention . ndjourns s
| work will. b thoroughly cabvaseed.
by the papers, and. by orators on ike
‘stemp. . The -pooplo will take mtcr-;
ost euongh to :be well.informed, and |
Washington shonld, under theso clr-‘
"edistances. have ss good a comsti-
tulion &3 human abilily can freme. - ' {

| Puget Sound Weekly Argus, July 18, 1889, p. 2, col, 2
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Onmu J’ aly 10. 1889
mmibat to-day has been extreme-
lr " ¥ aﬂ ip consequends the dele-
gatéa Bive 8ot been over anxious 10 1s-
" bo#:- Thete may be many places warmer
tban Olympia but I bave not “becu able
290 flod them. . A newspaper.that has not
: fhe Toar of the Lord, says, thatOlym-
"ph is at iha head of povigation; I wonld

. szoeod and & ey Ihnt zt is at the l:e:d of}.

: -.=s funeral.

.- Maay of the delaples hna long hoec
-'oR Shem sinos Hoyt anneirnoed the com-
“mmtlees. There are a number of impor-
tnt eomiittees, ; but the ‘major portion

_ ln ol littia impomnoe. O conrie =ll

lldnd to be.pot oo the committees that |

. = o0 deal with vitalqueetions. Acocord-
_img toour judgment, tha committcos were

- madenp without mush considaration as ! -
4o ability. Omeof the most important |-
" sommittoes i that ot Btate, Bchool and |-

- Granted Lande. An examinalion of the
merits of the members  feads me Lo but

©ne oonolnsion, and that, that wilh but |-

' one or- iwo exoepimn-. the committes
lll"'ilry ‘weakone indeed, Thia com-
Zsaittes will have o des) with the tide-

- jand question .and should bavs beep|

< somypesed of the brigbtest rainda ip the
Jeonvaution. I regret that Jefferson
 eonuly is not reprssented on this com-
1" mittes. Port Townsend is deaply inter-

- seted ju'the propersolntion of this vexed |

"qu-non. When the committes was first
; - formed, Pierca county had no. represen-
talive, but made known her dinsatiefac

~ diom snd st once Hoytdeocided tore-

+ wqwost the convention to Incresse the|

* smemibership, which was done. Tuoe del-
. segation from the fitteenth distriot -bould
:alss have recognixition upun thiz com-
. maities, for she is lhe tbird city ob ibe
wound and ber interesis in this regard.
> Are a8 imporup! relatively aperking, ss
.- hhone of Beatfle sand Tacoms. The som-
> wmithes seems to bave been made up for
- 4Be benafit ‘of Sexntlis,
* The eommiites which m!! have io
b bﬂa an article relating to woman’s saff-
mo m compased of men who sraetrong-

-\.tiol will presect a seperate clauss gOv¥-

,.rh’ aniagonistio to the guestion. . The

: peavsiling opinion: is thet the conven-

eraisg this question. Buock mpst be

their action if they bope to see the con-
. wtitution adoptsd by the people, Inr ali
.wopoeds that if'the conatitation sbould
" gmbody withiu it a clauae governing wo-
_ man's suffrags* and probibition. that it
. woni be defasted.

The woman's mﬂ‘ragmn opened fire
iwmpon the covovenlion to-dsy, when &
: proposition waz received from Yelm,
' Tharston county. Tbe cold water regi-
_..Iu_uloo came to the front, sod peti-|
’ tioos were received from Watcom and

‘Pjercs connties asking for probibiticn.

. President. Hoyt was ‘non-plussed as fo |-

she proper committes to which to refer
‘tbess petitiops, Bome soggested that
tbe petitions shoald go to the committee '
, 'on water and watar rights. i

“The resolution introddesd by- Kinvear:

1pon the question of trusts, yesterdsy’
waa referre] back from the .commitiee
th a sag;estion that 1t be adopted.
TS WS, howovar. ® ma;onty nnd ai
@ninority report. The minorily ‘repott |
fwas adopled. As soms of your ﬂmiu'lI
giasy oot bave neen the original resoln-'
Ron, I append a copy of the preamble:
i Waarmas, -The formation of trusts ond
wbinations for the purpose of fixing
be price and regnlating. the pr‘oduolion
the varions nrticles of commearoo is
. . thtoxnhnnand-gmmg.mh.nt
jde duy, preventing fair and hopest com-
Htion_in_the_ varions_imdustries in.
rhieb ovr psople are engeged and cer-
0 fo retard the oew state in its onward
eh to éc,mmercia!', greatness; bo it
HOTe
oLv%p, That a proposition has
‘presented to the convention to em-
y in theeonstitntion & clause agaivet
woership of lapda by aliens. Also
imst couniies sobsidiziog failronds
8 other carporations.. Upon the latter
pposition I have not had sa opporta”
¥ of couversing with gll the mewbers
& the delegation; Dr. Whiison, howev-
ko opposed to it.
ory little was nocomplished to-&l)’.i
early io the session the copvention
Bt into s snarl aboot ooe of its roles.
'pder the present rules members beve
present their angpeatiors io the coo-
ation and they bave to be read twies
ore they are referred to committecs
dsy » large onpmber of suggestions
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- Jones can secure for us s judge for the |-
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" will'sndazvor te dafeat ths adoption of|

pote offered and some ro long that the
byenlion swoke to 1ba fact. that if the
5 Was qontinued. in loroe, the titos of

ocoprention would be ountumed it
ving resd soggestions. At last mea
means of geiting ont of tbe tangle, the
- soavention adjourned. :
- sow-ralewill-be-maderno-ibak-here—

aftar all gnggestions will be referred to-

¢ the proper committess without Leing’

" vead. A nuomber of the delegales are
wpposed to this method, as tbay claim
that they capaot make apy record; for.

. thispew rule precludes the pomsibililty:

- of $heir anggestions being knows in tbe!
sommittes room. The record-mekers’
the new rale. "

Delegate Weir is-on two oommittese—i

Execative Deparimest sndl Pardoning:
Power; Harbors, "lidéwater snd Naviga- |
Bl Bireams,  Of the firal nsmed sommit- |

tee be is chairman. Dealegate Jones 3

i!;po';nl'e_éd_npon thrpe commitieee—Ju-!
dicw! Depariment; Homestead snd Prop-

erly Rzemptions; Ehg}aviné'lnd'ﬁm'
rolled Bifls. The first commities issn

abould be & resident judge st Port

bet. of the jodicial committee, Mr

oounties named. Mr. Jones [esle confl:

dentibat Lo ean accomplish thi R
thia matter. *
; T - { woman's suffrage was introdoced to-day

By hviea a judgo who will ait ddring

_ the greater part of the year, the litiganty]

. oAb have their suits determined without
- ‘much nonecesssry delay,, Dr. . Willison

- ‘&”‘P“"“ Health and Slate Mediaine:|
following card was lﬂlltioglwlbo*

E'd.h of the members o oM i,
4 \ mmﬁdhl.:m_. of the- cohatitd+

@ were thrown joto the wests. bed
~THE 'noldnn.; M T IR 2 h

Coxvxi RMBERS -OF AN
1A - e - :-,9( . :‘

ox. oz

e e d oy

" | snd s fit to frame s constitation for the

Iovnund for the opuoties of Clallam, . -
Ban Jaanand Jeffarsas, Being a mem-i -

_-is 08 the sommittees of Apporiionment:

% County. city and Townsbip. Otiriniss-

and sign your pama and ebligy °

. s Y{nﬂ Truly,
A B. Borros.
Gen'l Ag’t Biate Tempenines Aiiia:ce.' B
" Arayoua in fevor of bhavipz Prohibi-

Boolplansed éiﬁ&*cﬁmﬂtnﬁoﬂ-

opotite one-of the foliowiii; qn;u:; |

. the question of wiumau's 80

_1f not, are you'in favor _or_,-wbmitting-!
il as a separais clausé to be voted vd hy;
the people? . - : ‘
Higo name bere:

' 5 .

. - ‘Dryuris, July11,1889.
+ The conventicn in graduslly aysieims-
tising its work, so that it can’ betier
transgact the businees t_;'isﬁt hea inbaod.
One cannot belp remerki ¢ the iack of
a well defined place for tbe oopduciingf
‘of the businesa of tho convention. No
.one seomd to bave thonght of presenting |
{apy oeana for the proper organization
of tbe body. ‘The convention electad of-

{he pumber or tho pamies o! the snme.
This waot of & well ssttled policy is, nnd
wilt “continme to roterd the profress of
ihe eonvention. The convention  puts’
me in mind of 2 mav jd = dark oelliar
huniing after, be “does oot kpow what.

THS convention may succeed in evoly-
ing » copstitution out of Lhis chaos. bat
 Lbe character of ‘the same, ‘Y ‘would not
exto 1o bothe judge of. A msjority of}
{bs members arée men of small calibre

great atste of ¥ashingtop a8 & E]t-!. ol
crown, . o
The sntagonists of woman's suffrage.
are-now beginping to train their goos
upon the convention apd fired thair tieat
shot to-dsy. A remonstrance agaioet

by Delegole Heury, of Thurston couuty’.

ping of ths remenstranods.

A pelition  was pressnted psking the
covvention to aonsideran article govero-
iog the treffio of liquor. " With 1lis peti-
tion was also an afidavit stating tbat s
_petition sigoed by 5,000 persos resi-

fceis"witbout s'lormal resolntion mstof -

I am ivtormed that this ie bat lbc_ begin-:

dents of Washington and which il was

inlonded sbould bo presenisd to the con

ventioon, had bees destroyed in Lbe Seat- §
tie Bro, “Members of the Prohibitlos |
party are conlioually arriving apd will®
‘goon. leegin
‘bt in Lbis ss npon the

womanp's suffrage

quuslions, their effors will be of no avail.’
slectiona nud

The -ocmwmities upow

. eleative righin, to whoa will be referred

decided ro appeoint aC evening for the
tsapon Lhet

purposs of bearing grgumen

rgnbject. Oonsof the commilie rem-.rte_d

‘to your correspendent, that that was 81§
tbe good 1t would do them.
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to work upon the membere, ;

firnge bave !

i
i
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[said let the oommmittee reportan article

1 the time of the convenlion by sngges:
" The sommittes furiher suggeatod |

- | thiap sixy-lour bor more than one kmn-
i dred wmembers and ~that the senate shall |

) The committes of the wholo rose withogt

One of the most imporlant commitiees’
is that of “appointment and representa-
tion.” To this committee is nsnipned

-tbe daty of deterthining 1be nomber of
parsans that shall coostituta the Jeginla-

tive sssembly of Wasington, Thereis s
diversity of opinion an to whst ebould
bo'the nomber, but nesrly all are in fn-;
vounty. The apportiooment committee
reporied in fsvor of seventy mrmbers for
the bouse and thirty-five for the Benate. |
This report lead to a beated debate.
Henry, of Thurston, opposed the making.
of a  copstitation by “picce-meal.” He

for tbe constitution and not encumber|

tional
 that the bouse should bave naever lesa.

consjst of half the members mentioned. |

| Tarner, of §pokane. tavored makiog the

senate to be" somposed. of not less ll.m:u
thirty-tbree sand nolmora than filty mem- |

. ona handred por more thas one bundred
and fitty. Nearly évery member ol tbe
couvention bad s nnmber %o mng,

gont..|

detertining the matter..
Mapy important propositions were

} pressnted, among them ope for the ap-}

pointing of land commissioners and rail-

tion of the convention..

doubt the mileage obarged in Wasbing-,
‘oo is exhorbitant. For example: The

teen miles and the railrosd hes the an-
dueily to chargs tl—-nently scven cents
a mile.’

The land commissioners nare to be:
threa in pumber; the ruilroad the same.
" Por thuir servicea the Iatter will receive
a salary of $2,500. The follewing are:
the more promivent propositions pre-'
senled to the convention: The Jeginla-
tare shal]l bave ibo powar to evact o me-
ehanics’ lein law and nles & lew io pro-
tect persons employed io mines ahd fee-
tories; no money sball bs paid from the

| setitsd to the eomvention,.

‘rond gommiwioners. Thers are mess-|-
- urce'that deserve ibe uodivided atten-
_ The proposition | -
" for.railrosd commiseivners also empow- |
" | ars the legislature fo regulate the rateof |-

. Itilesge which railronde ibalm fol
| preséngers. ‘This phonld’ ¢ on i‘-

selt to ail well-tbisking poople, No| 3@

distance from Olympia to Tenino ia 6if-| .

tariap ipstitation; land commissioners ,
for cach oounty; the state to kave the | i
right of eminent domain owver clb tide
lande.

The qH&8licn of pernilling oonnties o
bond their eredit for railroad improve-
ments, will lead to a fervid ‘Qiscuesion
when it ¢omes up before the vonvention.
Delegats Foves avd Willison are opposed ,
to jeopardizing the. credit of the coun-
ties, by allowing them tfo giye bonds to
railroads or other corporationx. With
delegato Weir I bave not bad any cosn.
versstion npon this matter. Walia Wal-
Ia county will bave a strong Jobby bere
in favor of connties bonding themsalves
fot railroad improvemenis.

- Orxurn, July 12,.°89.

~~Many are oonsidering . ihe “date at
whiok the ‘sonvention will conclade its
Iabors. . Some are of theopinion that at
‘the present 1ate o! proceedimg it will be
six weeks before the president’s gavel
sdjonens 1be copvestion sive dis. The
conventicn is duﬁned to be in soszion
mmh Jonger than wan ﬁnt snticipated .
Much of the delay i occaviched by
metnbers who desire 0 boheard upon

mmtdwmthpm-

‘Blj!ha’i’degakl havs ‘2 _politios}
Stbeme i’ in-oonasq bence are endexr.
W ﬂm Sehids ui““mmu wae
pect "tdmv-m ‘phmination; fot
l&iﬁr"mnuﬁu. jodco
g ;lmn-«ﬂn way iw

rupnnd:ni that 1his convention ‘would
ba the Funers] of msoy of its: members,
1n s!l out expetience we bave never wit-
pessed 55 moch demagoguery ua js die-:
played in {his eontebtlon. “Mapy<! the
delegztes sre memberr, oot - bacanu.

-{ they deeire to advanoe ibeir po!mcaF

popirations; acd have as mook patridt-:

int for ibe state of Washiogion a» an ’

Irishman kns for the English ilag.
Propositions favorieg, woman's suf-

| troge and probibitioa continn: to be




Puget Sound Weekly Argus, July 18, 1889, p. 3, cols. 13

. tion in- begond my lken. The ouly way

‘ Vdemngmmcry‘._ i -
Mr. Eshelman, of Klickitat, has io-|.

prosonted. Alewbers 13 order toabirk
the responsibibity; preface”tbeir puesen-,
|tation. by “‘wo are requeated” This
pbisse ir getling to be a *‘chestnut” abd
csuses 8 tippie of laughter to pervade
the chamber. Todsy a propasition
signed by 404 men and 414 women was

| présented io -the -convention. and re-

| ferred to the committes on eleosions and
olective rights, whers I hope it will’
sloep the sleep that knows 1o waking.
-~ Mr, Joves; of : Jeffarson cousty, ore-|

ba ivcladed in the soustifation. . Sathe
of the lexislatares of the sonth heve the
powrer to 'triqt divorcea and niso the
patliamesty of Caoada. o
... Mattors of this kied, il left to the

} *le'gi'sli!uré;quld canss “the interested [
" parlies. to lobby the case throngh, The.

" renl laats would, pot be gxamined into,

> and the diverpe wonld .be grapled on'

nocount of the influence bronght to
bear upon the members. Divorce cases

-.are purely. personal and the general

- 'rights of the publio abonld not-be inter.

_ torod with, or ‘the time of the Jegisia-: .
_ - - turé takeo up with such matters.

Me. Grifiths, of -Spokane, made n bui .

“lor the workingman's vote, by iotrodmo-|
ing » proposition Lbat eight boors shall »

-oonetitate o day's labor. How the cvu-
voulion is yoiog to deal with t.hirs.qmz_s-l

oat of 1L dilemma is to squeleb it in
tha esinmiltee. ‘Fhin is & Iair sample of

troduced s propoaition for eeparste ar-

. ticles for womap's saffrage wnd prohi-|.

bition. Ifihe convention is wise they
will adopt the suggesison of a- scparats

.| olanse tor thete motters in tho constifo-|
tion.” A proposilion bes been preseated {: -

giving women tbe right to.voto, apon at-
taimng the age of twenty-ope, in all

ing to the same. _ ‘
Mr. Weir bas_intrcdoeed for tho con-!

 gideration of Lkp convenlion o proposi- .

tion relating to shorv lsndi aod bas

| the ssme at the proper time. Acenrdiag
to Mr. Weit's proposition tha siate of
Washingfon owus all shore or tidejacds
|by virtas of jts suvereignly. 'Tbat

) gented a proposition sgainst the lcgisla-|.

tars granting divorcs. Il our reade:s |
| wilt consider ths question, they will see
* | tbat this is & wiss provision and sbouid

givan potice of his intentivn to dicoss’

lpower to s&ll, lente, managé and control
upder sush

! of state lapd commissicoers,

legislative restriplicos as (o valves,|
terms, elc., as may be berealter eoacted. !
The right of tke publie to free use of'E
blghways szcross such abore lands at-
the termination ol /streets, alioys and

" public roads shell ever be obstructed.

Any person occopying shore Tand wilh‘%
permapent improvements in zotual use’
and the neoessity for eommerce and
‘trade, the land having been - occopied.
priot fo Jen. 1, 1883, phall -bave the
right to purcbasetbe sbore land so nsed.
or so much thereo! as may 'be neceesary
for the purposes of such improvements,
!at'a valuation to be fixed by tke board

lof land commissionets, witbout regard

to tbe improvemenis ihereon, In:sll
isnlea of shors Iands, otber than landa ve-
dupied by permanent improvemeots, the
-gwBer of-abatting land-extending to the
goveroment meander line shall Lo prior)
right, limited by law,; to: purcbase snch
“shore land, aa may be direotly in front
of tho abutting laod so owned. o
Tbe judiciary .committee expect to
“report in {nll on Mondsy. They bavo’
abont decided to report in favor of three.

" jodges of 1be supreme oonrt at s sslary,

ol five thonsaod dollars. - ‘A Teintod in!

school matters, and to bold cffice relat-|

« former lotter, b committed will favor|
saperior judges, and they will ouml-er!
about sightoen. Thecountiss of Jeffor-
1sop, Glatiam and Bap Joan will baone}

| district for jedicisl purposes, Tho asl-

| ary of the Bupenor judge will be thirty-
five hondred dollars, except in the cous
| ties of Spukane, King and Therce. where
it will be four thousand.
The convention” has  determived to
meet bereafter at 9-a.m. -~ LzpDT.
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ST

NO RAYLROAD COMMISSION.

. Tho constitntional convention has
. decided -againat  incorporating ay

’ rallroad commiesion seclion in the

constitution, by a vote so decided a8

_to render hopes for a fatyre recon-

siderhtion decidedly slim. - Whether |

the -mmnjority of .the convention:
. were moved 1o this iaction by de-
. gires Tor the public wel or by -more

queshonnble motives s » dubitable |

matter. One promin{nt niember of
. . the convention chargef, or at lenst:
.-insinuated, that railtosd . lobb\wtx
- had som.ethmg to do
ing from him thesta ement slmuld
" carry shme wnwht. i

But, suppose,~—let it.be taken for
- -granted that the lobbyista had no
Jnﬁucnce wlm;e\'er ! OIVmpm, the

egﬁ(es exprbsm.d _
" favor of a ‘irailroa commisman.
’.l.‘hpy agreed that it Jrkd been a good |

thing and had ‘been vory usefol inf

_hany states. ~ What they*ohjected

to: “was -the kind of commnlis- .
- gion thu corporation oomxmttee,

\tantenl 10 form,” and,  tha:

pgvrers propued to gn'a FTaE In, i

order to mectitheir dg ‘thé see=]

‘twn wucut.imdeu ranother sab~f -

,’-.e'imt;,'(y ctabi~
#d comraission and

‘It “was mok

| frorit.

i) ut to any pmvn-:on

comm;suon wns "loft to
u,e & o, i &

L omr
RN

B
et -

-

ith it, Com- |

4 ula'.turn the e_et.l.léA -
pewira. The opposition |

‘coinmxttee to “lmh ’

ue, they argued, ai
m hen good thing, §

' ihc} argued, and thc i

b

& EA

r
i
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Seattle Times, August 15, 1889, p. 1, col. 6 .

e c'm\ vntinu metiat 9 o' Iui k..

~ tion from

Jand lhat

1earried bv in vote of

SUFFRAGE

Horf,

|
B'ME |
The Fmal- M
Eﬂwa.rd Eldndge

T : s ;

 Masouline- Womun and Pommme Hen
i Weo]mg for a Lost Clnse‘

.
i

A :'Subsf.'ituta fot. Sectjon Two of thc '

“Tide Land. ,Artmle Adﬁpted

1
f

‘_‘-.. weeinlto, Tne '!!H-h
COLvaerd, And

wis ne. privier.
l rnskt'l

Zerelda Mie(* oy, praving that wemen;

heuxempldrom taxation until tlwy :
are given.

the rivht to vote. . ,  * -!

S (»_\',(I'n' rmmLH p!"("}(‘ﬂt(‘t] R petl-;
Marion & Buckley? Pierco:
coundy, , bignewl by ninety- t!tmef
voters, px\ ving lnr vqlml htlfh“l;..!."

Thrte pxtmnn-; were ‘reegived byi

for laws direetipg tho sale of, Ht'll(m!
fands, tidp flats aml shore landg,
the owner or owners %

5.—! “*pm 1‘1[ ’—Th(' '
T}uer(' iﬁ

by r'uuwst} 11rv=~outm] 14'
S {liwulwm .:t 1x- pnua"\\nm'm.

Clwentv-ond
v ofr,

‘the elérk from Port Lindlow, pr.nl 132

land lyinghibove anid: ;ﬂmt_lmg upon

purchare.

The ‘article .on harbors was rmd'
for the third time, and finally .uinpt- :

jed bya vote of 49 to 91

.C. \u'lhmn then mioved to ro—
‘Gn-iuh'r the vote by which (he ag-!

“lele on vlvctmm amd elective riglits:

o, and the-motion was!
50 to 1h, -

A redtidn of|3.0 2. Moore to. pﬁti

was Jefeat

_ the main qudstion was lost. -

Crowley] in -order to- open “thg'
article to amendment, moved that

" | the-vote by which it was- }msq‘d to
“lthird, re.tdm" bcrcconsidered Lar—

e lwd by 2 votc of 5hto 11.

suel Tainds sha)l 'll~u'4."1u'inr 'right, to

Tiwo et imrm from Port (:'unhle '
to-the R cffect were also read: |

Crowleyilt
the fo]lm\ zh
widing for |}

lien'moved to substitute
g -for the section, pr
10 submission of a Hep-

ate ;ll'fi(‘];l‘ on woman's: suﬂ‘mge

“The [oll

owing article shall bLe

thmitted peparately to, the cloctora
f the t(,rriﬁm yut the time of tle’
diection hald forthe mioptxon of the

C nstltutaoh

and temalg of the age of twenty-one

Se .1rnt§art1clc ~UI pursons male

-edrs or over, possessing the-follow -
ng quzlhﬁtfmonq shall be entifled to

vote at all

lovt:mw The hallots of

those vbiife.in favor of the article.

shall reac

“the ballots of those voting agninst]

“the article s

-+ man suflrage.”’
© 0 the munher

of the admyiti

-ceed thoseieast against its adoption,
then gaid qeparate article shall be-=

come i part
shall he sob
place of thy
article on
righis:

“for woman suffrage,”

h'ﬂ} reuad “against wo-
Fi at snid election
of bullots enst in faver
ion of said article ex-

of the constitution and|

mifted for and  take the

loltowing sentence in the:

elections and elective:
J'

“ Al male persons of tlm age o[

the followin

VOUrs or over pbm-vu\mg
g q:mhhmtiom islinll” be:

entitled tojvote ot all elee tm;u-;

- This wvad «

« Eldridpe”

amen

et to thé’ substxtute to "be
added. a’a.prmso- v =F

“In'the egvent of rejectxo of sep-
arate article. on woman’s
the legislature may - at any’- future
gencral election submit the question

.1rru~d by & yiva \‘\oce

-offeréd | the foriowmg

uﬂ' rage,’

to the qualified ¢lectors and if a ma~"

jority.of ali

thelvotea cast - o ‘that

question shall hein favor of woinan Js

suffrpge it s
become a
Shotdy off

hall then take effoct atid |
w lost, .. ;
tcd the followxng pro—-f

vigion to sectmn

“But afte
lowing addi
above ghall

r the ]ycnr 1890, the fol-..'
tional qualification to the
be required: SUR

“No person shall’ be il owed to_:

volp at any

election or'hold any of—

fice who einnot reid and write in
| the English Ianguage;” lost.

The artic
fapon.

le was then finally ngreéd

The president ¢alled Dvcr ‘1o

the chair and the cousideration of
‘the article on state sehool and yrant~

ed ands w:

18 eontinu d,
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" Se‘attle it

Costate in |

of ripuriay owners, the folliwing
submtitnte for seetion 2 was adipted s
v The state of Waushinalon, by vip=

+ Aftera -IJnn-g-dclmlg-' uf to the righis

“tue of its inberent 'sovercignty; is

the owner of the shores of all gavie

~gable waders in the stiate up to and.
Coineludingithe line of ordinary kigh

Stide it t;v waters where the tide
obhs zl.l.it;l

dows, and ap 16, and in~’

celuding ithe - Hine  of “ordinary
Phigh,  witer . in- ' all . rivers
S 1111 DR Y T and;  no tact

of the terfitory of Washinzton orits

oflicers or agents, ambino act of Jany |

__iutli-vii.iliu;'t')r corporation in pursus
-ance of thie cltim of private rights

-ghall b ylermitted. to prejudicaghe
[":e -ansertion zmtﬁ

-nance off kueh ownership, .

The canvention then took a- re~
~eeysfor two hours, -7 . o

L i '

il o
T N Y

matfite-




hinted that he will{be a railrond
lobbyist. He was here in the interests of
the reilroada last session ¢f thé legisla-

STILL ANOTHER PLOT.

; i i in ! evidence 'that he will be  lobbyist this
i ﬁg Dlmﬂ“ued Pacnm ai mvmma time, His coumpe will' be watcbeyé with
. : ¥ interest. : v
" Recives Another Black By, | T awERoUs DRLEGhTES
Vo [ ' | Force of habit had & hpmorous illus-
| : ) tration this morning when the Rev. J, R,
- Adjournment Taken Untll Tuex- Thompson, chaplain of thé convention,
: 1 Aftern was introduced. He was prisident of the
any Al pon. list territorial council, and when be
mounted the platform to pray, he said:
“Gentlemen, 1 am deeply gfateful to vou
for electing me  president of this conven-
tion.” . There wasa generpl laugh, but

nan, of middie age, with & slight spnnk-
w'of gray in his :dark hair. It is

S

ruﬁﬁ'm; of the Schems

| TACOMA MORNING GLOBE, JULY 7, P. 1, COLS. 1-2,

Jand-everything to gain. : _
‘ibe taken care of il thé distribution'of]
ittees, and-the| -
. for chairman]
iwas of too recent origin - td i ' _
{But. in this they did Jndge Hoyt an' -
“linjustice, I think. ““He{ will play no
szy, and the: -

- WESS On !

yesterday nssc_rted its _
| when the committee én
{ reported the list of standing committees.
fa giance at the proceedings, if you read

The conspiraters had
They wanted to

favors on prominent Comsn
{plot to defeat _}‘migelT Ho

‘be forgotten.

i favorites,’* as the gamblprs
| best men will be placed oh the . commi.,
itees where they will dofthie muost :
:Judge Turner, who led the eastern forces:
,gunst Hoyt, will no doubt be made!
| chai

e o Judich f comli)g]ee'i ' . Afternoon at # Qfclgek
ovdge Twrner is . a man pf great ability! L ; pek. _
]mdg?enming. - He' was Jlidge Hoyt's ped Pocal from & Staff Correspondent. .
. - OLvmprs, July. -6,—~The |proceedings]

+ sociate oi the bench. |-

| GREAT QUESTIONS FRW YNDERSTAND.
|

tees on tide and school lhnds, and My,
:Stiles will probably be onejof the mem-
bers of the judiciary committes, and also
iof the former, too. He and Mr. Sellivan

ﬂuenge today - - '
ules and order .

nothing to lose|

iwill take a Iend.indg part in jthe discnssion -

bf- the tide and schiool
{These matters wilt occhipy k ore time than
E:ylhing else, and will “cértainly extend.

e time of the sﬁion for six weeks,;
While nearly all the deleghtes are ioter-.
¢sted in the tide and sthoo} tand. contro-
yersy, few arc prepared tg say how they.
will vote, In |fect, very
{he matter, an bel'oreill:lhey cast their vote

fand’ question,

éne way or thelother ety want to under-

stand the subject fully.

w understand

f, The convention will gét| down to busi.

time it adjonrn : hi il
3 ot wien the  committ,
el T

will be announ

afternopn; to. which

Booge, of Falls, arrived .
; g:l -be 'f"l??n‘in whenthe mnmﬁi '
iconvenesy. F u-lﬁm - featured |

- Sprague, stood int the center

- Il3end you the money. H

- Bme, this morning, Rel. J.

meat of Commitiees From Judge Hopt, the preacher was equal to [the occasion, |
- ; and said: ““Vou see, I. so used to
- o i presiding that its natiiral for me to sa
Special Frow a Stal Correspopdent: . ¥hatIdid. i Iam| notkxactly presi-
OLvareia, July 6—TFhe same cambina- . dent of this convention, I | preside over
 tion which attemptéd to knife Judge Hoyt your spiritual affeirs.” |

The delegates snbscribed|
ferers by th?Ellenshu gh §
mipates. . Banker ° “Faird

ST

$300 to suf-
. 1n very few
teather, of
of the hal},

and1n-the s voice of anj auct
oul: “Who'll give more? W

i between theTines, will shbw -clearly that hext man to come to[the front?*” ‘The
there was an organized att¢mpt to take the t was passed- around| twice, and when-
appointment of the committees out of the _ g;e; g ?:3; said that hel"wou d give more

‘|handsof Judge Hoyt.! | .. .- ‘M he had the money| Mr.| Fairweather
,h” of Judg vt réplied: “Don’t let that trouble you.

. m ?mnf." X ’
It just happened that Mr.
didn't have anything 'small

bill. He acted as Banke} in aigood |

Canse,

Jme o go home an a
es over Sunday, and o

2 in many places in the territory munici-
.+ Pal elections are held on Mohday,
B W, Al Gramug,

A SHORT SESSEGN. .

|

| R

Most of the dcle'gatesg Baveileftthe city,

foticer called
Yho'll he the

tow much do

Fairweather i
er than $io

visit to their
thers to vote,

Ths Convention AtUour’ned Tl Tuoesdsy

were opened with prayer

- | ~The Pierce county gi ration will be V.
1 prominestly represented on- the commit- : son, the * chaplain, -oﬂiciatin . He also

obiained permission to

was 7
Resolntions were - adopted

00re, who was tenmiporary chairman
o Allen Weir, temporary sectetary, and
W, or Moore, Territorial Secretary |
- ite and Chief Justice Hhnford, for

Eir services to the conventi
Mr. Weir moved toi el
clerk and & doorkeeper.| By

2 pege was included 'in the motion: The

matter was referred to the

rules. As the| con ntion  de-
til

son of &' newgpaper

|
SP?hne Falls. An effort to

for the first

arra
_fil.@'mnt Ppastors in this city to hold relig-
- lous services for the cofivention, .

) Clotbier, of Sterling, who arrived.
: :3?:& presented his credentials and

R. Thomp-{

e with the|

thanking J.

on.
a journal
mendment

tect Lduis |
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TACOMA MORNING GLOBE, JULY 18,4, COL 1, =

THE TIDE LAND.S‘ -

i 'd by t.he fuudamen |
far th'E

in good faith.a.

" Jiess purposes expended money and made

m:r than to ktrangers’ or spedulators,

.1 ¥obut liflle con
|. The reveoue. Herivable from eitheér sale
. jor lease of 'these lands adlusted and col-

hhenses of the sjate government besides
mynarv and teformatory instifutions.

' -convtntioq’toth legislature should be the
 lsurrounded m_'_
- condxtronk\ i
< yights'and - rgvenues of the state, and at
_'__theaametime do no wrong. tq littoral
'+ - lgwners who have, in good ' faith,

: ly_-.luable improve ments,

’ndlmagmtude rcqmres delibe .te con—

j .P:Icn.tron and s 1t as becn '
«&:ussedlts d_ls

; water
hurk except & lgrant fronr the stgte—not
ﬂeu by e fedetal grant. While |such is

uqu&txonably - the  law 7t |cannot

i1l
udl_ will no
ns or.

orporahaus: thaf i
for commerclal or busi-]

ullunble impro ments upon this/class of
jbe protected and that in

qf sale, %e or other dispogition of
,landa prefefence should be}wen to;
b per'son or] rporal:on, and

]

tiprices

have oinvestment orinfprove-
koent. The forther should be favgred and

rotected by -laI—-—tbe latter are ehtiﬂedi’
ideration. -

edted upon any eqmtab!e basis wduld un-
subtedly pay |every doilar: ‘of {the ex-

‘aiding largely in maintaining “elee-

Whatevet power shall be delegduted by

such limitati and

i Permission

ed.
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Gne o£ thé‘i nohble men of the '

onstttuuoal conv'entzon _was Judg‘e-
Géorge Tume'r &f Spokane ,E,al_'ﬁ;
Of him a! corres"‘ ndent ‘truly says: -
' The purely int lhgent man of the
(:omrﬁznt.lon1 ‘who developed ‘more
ablllty as’ a debpter,” thinker . dnd
‘worker than ‘any-of ‘his_ colleagues
wa Judge. Ge.or' e Turner, cof - Spo-
ejFall ,who fiad almost a nimonal
}'apntgud ! i’ro' llns repubhcan
qﬁéershlp in Al Bma ‘before the late.
P 1det Arthur; ppomted ﬂ:m to
t.he‘ supreu;e ben
He was borr- tb: -ing yeéars;agoin
The Iowa. boundary,
wag * a e egupb

'm:j se and I’Jrou ;

for »i'the'. consideratior
tion . on’ tiat “sn Jectf “which’ - wag
adopted. ﬁis%‘:npamty for work is
stmpiy éno”;mo'f'
waa exhlblted in he hodv by his con-
starit atteudance, unﬂaggmg in-

' teres,t orrall'—subj cts~anid. the fact -
that. he never mii d 8 roll- call; nor|
went back tl) Spdkane Falls for' a few |
days, aftér ‘the calamtty thiere- which|

— i, ki
swept awa.y v!ns law’ librayy, . book% -
and prwatp pape " He has\made |

~the best record %f agy" mandh the}

eonventlon, hndtlns been named in

‘connection wlth Lhe “United - %tates 3

senatorsh:p aud aT one ot' the qupreme

) c;omme;ts as foll wa on t.he conven-

A:heheve, lie’ chleﬂ)En its failure' to

b in the Tﬂntory. :

5 Judge Turner o
2 thc Judlcal c.om- L

n oLthe conven- ’

.and* his, mdustrv _'

Judges. it

r

‘B.124 n

“iaf Si:ll.dt. nat : Iutclhgmcer]

tion and the- const:tutnon ]
. The nistakes of the convention, we

‘definie the policy jof the state . in the
Jhatter of its Vast tideland property, ih
:;s ﬂron-non p:act:caliy confiieating
) \'the’ !anded proper ly of aliens andin n.su
failure t6 establish a ; practical plan;
! for the[ contro! of rallr ds. The Brst
of these fmlurés, elating to Lhe ;:de-
lnnds, will, we' fe :resi jin’ hmdqf
fance’ of ent,arprm Cin mfmy ways !
* and:in greaqlloss o the. ptate. | The
: secund rn! ive t¢ alien Tand- owner-
ship, wii] BcI écrreeted by the coirts. :
T Ite thlrd Hathy to ru.llroads, will
be 2 friiit ul gource ol' business, damage
xuul pohtnra corn ptxou These mat-.

sermusly requ.,f.[gc , but they appear
_only s ~blemishes wher compared
vmln the: genernl excellence . of the
coustitﬁu'l,itm ‘It]is, in tle mam,’
broad Tiberal md capable of rintural
“uhd: htrnmm jus dd \'cl_opmenf. as con-
dmuns cimng}c Itfis fred from any bf|
-~ the. nmeiu - and quaclc_eri'es‘ .which |
soclnl nud iht:eal “reformery” -hp\-?e i
enreavored to :m[:h-ess apon it .; It;
wil), iffaccepted as lt,should be, nnd :
“un uesuonn!lly wi Lbe, involve us'in
no¢xpernnerﬂ.a Jt.is entirely . fr e,
‘this mych.m st be said for the' Re-
pubhcatn mlj¥ rity, fron: partisan bus

It prov!des ‘1 llbeTI sfnte.' govern: |
;meént, including s udical ! ‘system of
excepbonn] exce!iefnce Much moro

maght be_ #aid in‘i commendatnon,
but it is. before‘the pubhc and must
stand. upon :ts-mcrtl “We- hope it
“will'be read by év ry&cmzen -of, the‘
‘terrtwry amfcnrel‘ul_ly ‘consideMd i}

all its relntlori oro gthe ld " of
eleouon.l E Eii. R P :
\ By provmqn i

d&atutmn “will i
pcoplo of {he tex‘rl i
for;their’ ncoepta ce
of fbe state to bé

I q:oepted by ti:e
tubmltted o' thaa
proved by’ mml
Waahmgfon o stotei

" térs are, in”Hur ﬁudg«ment/ to De-
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The Constxbutso ,tobesubrpltted :

the peéple at the commg election .
. hJ.s provided. for the' popuhr vote, |
| namely: i Woman Suﬁ'r.age, Prohi-}
| bition'and;the - Pes;nanent Location|
the Seit of, Government. _The|

location of the (,apltal is- bne -of|
fvital. 1mportance to- the - peOple of
the State. . It'appears that-there will |
\three Ieadmg'loandxdntek, Olympu,
- N rth Yakima "and. E!lemburgh _
* | Olympis has biad the. seat of- -govewn-
ment for-a goodimany years and s
. somewhst rlsoiated und remote I'rbm o ' {
'tha lines - of tranapart;twn ;iresent
' prospectwe, and'thisto coh
'-m\erable e;tent i true of El!ens— _
'_b rgh. \Iortl-: Yak n}a. s centn]ly
.| Jocated and is ‘as 2 sible as’ any
- tu'wn in the, Terrlto ) )  anid it"has the
1'prospects of ‘railfoad  connections
i | wlhch renders it ext emely des:rable i
-asJ;the seat.of - government. - The
{va ancourer, “Klickitat : and \\Yakima
. Ra IroaJ; when com leted will give|
‘_-‘_,"fVa.anxr\'er direct- ';omu,ctmin with |
. ‘\I;sr“fh Yakirha, and jno section of the|
‘Térrlt.orylsso pre-el mcntly mtersted
“lin the buﬂdmg of that road as Clarke
¥ Cuunt) -We may ant;cnpxte a.lwel} '
| "cainpaign for Capital honors and we|
't‘ul!y .believe thi the interest of - the'
' _'ﬂ,vei' couuties hes mtb North Xa- -
kima. '

VANCOUVER INDEPENDENT, AUGUST 28,1889, P.2,COL.2 .
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5120

?'-1’.

" _u-_-—_ —— ?!

It is pretty “well” pettled that!

p-.g»r

inelther prob:bmon nor vJoman 5

-4

suffrge ean by any poulblhty Iipecomc‘_'

_a-.pgrt. iof tbe const:tnuon

submitted 10 - - yoto: | in Ootober

. _Smce this: bas deveioped the sdf
' frnglsts and: prolnbstxonmts wbo u;e
| pretty2 ‘much one ‘and the same crowd,
o objecttohavnng ‘them snbm:tted f.o
" | vote: ‘a8 sep‘nte articles, "The

people want; them aul;rmteea bow-

jevery and wtll [mve them' 5o snbm:t—
 Tteds These queetlons sbould be

| settled at once, so that fiture | legis-
{1atyréacan. bave  some . peace r

these quest:oﬁa not de'ﬁmbely aettled
| now,. they will ¢ come'up evél‘y year
las a dxsturblng element in all .the
| political parhps._ They’ ,wnll be in:
| everyscaucus,. -avery, com'ent.:on -and;
| every legislature. - Submlt “them ; to
| the popular vote io October along

‘with the consht.unon and tbey will-

{be sottled for thxs genera.t:on at

lmﬁ- -..-'.-r-\h' ‘ﬂ'_ ~’:'..’:_"’7- U e -.»,.“,t X




WALLA WALLA WEEKLY STATESMAN, JULY 22, 1889, P. 2,C0L. 1= = -

- mentallfhlés or principles! % which. : 5" to.

':Sm-'

| 'tn ge with the changing’ _
_ pnb ic o_ _mop —-[Plonebr Pmsq “‘:E' _

ol a'
‘_Ss i t:iﬁdfl
5t aght; }3
henothing ‘mbreg natﬁingiaaa It“kh&u
a&'h_.'b B __an organio stfucture. of the gov-g
‘eInmen ‘:’aﬂ lay down the brodd f‘unda-{

 cantroliita  sdministration, - and- Gefre:
sndn ‘c£ the- dorizain of legialstion.
It sho pmhody such safeguurds a5 the.
fageahaqprovedwba nec-

' torl th 'noededf Foforing". within
" But: thére will be _plenty of
ﬂ: logd: down ﬂle constitutions

Amided _:o the iegm.m * And

'-01

-~ capa lbotbeius settled bya-nsn éonjh?tq? o

“ proviaion—questions of [
24 on which patt.;es m ﬁorcel?

pmtemgwsigm of the atizen]

od ~or|-whic .'
_ega‘lv‘&l Yrqm the rrom’of |
%) There-18: pla'nty ol |

rovisiohs that are. phrely, logisla=|

thelr c characm,mn whicl?’nhonld' e .
zmh.d&

) »'uae lts authors l‘.ulde.

patal, temporary and llable:

“batween the . essentiuf; the :
lnndam' tal | and the perman_n‘t Bodf -
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l. pmvxaion in its conshtuhon w :ch does
Taway with the old fogyism of
regard toholdmg w:tnesses in cnmmal
“éanes, 'This new .provision désls “with

"-’«thamasthorugh lhey wers. hohent., res-

“peictibld ‘citizens, - instead” Lof trealing
njerers or . felans. It is 8.

-_,m,?:“ ‘who .ha.s “cfiaricéd:

Todk hinr,

np'in prfBOn With- murdere"ﬁu_ 4’ dther~

prisonars ‘becansé he is in wetis ngepl:ce i
O:I: snable to'give bonds. for hisappear- |
in .court as a witness'in ériminal’y

_ Jproaecntlon. A man whois ¢t Larged ‘with

having committed & criminal offerse has

a r‘ght t6 be confronted in oper fanrt by |
witnesses for the prasecution, yet- it |

- aof ten a great hardship for the. witness |
- te have to give bonds for his appearunce

- . or beimprisoned. ‘ Tlfe provision in the
- Montari - conslitution. pro_mbes to ~do.}
‘away with this by allowing al deposxziun

-of the witness to be taken jn t.he prosence
of the prisoner and his counsﬂl " This is

1 1mportant provision, and ca.n workne | .
“injustice to the witness; or’ the: accused, |
~ Theéold law has long been af. injustioe to |
. witne#ses, and Montana- ougilt to be con- |

:gratalated for having set itf aside by a

more libaral ‘and reasonable’ rovision.
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" Hive the distance s jusb,

making tthus acbeapible tram all polnt -

" ja w mich stronger ground than exactaeh
‘o djstance between esst nd west, In{
* this perticular Yakima has s decided ad-ji

" Pacific o its. way. to poksns Falls, and

Y A PLEA POR THE.CAPITAL.

%%‘Sc:rn*_::;:.:.:.?zz:.mzr-n':r e o

- v Fuils Reclew, July - He—The
"Rivic lalo recelpt of an olessatly-printed
“well-wrliten pamphlet eutitlod **The Cap-
“{tal of Washington—Htensond for Ite-lo-
“catlon st Yakima This pauiphlel bs
‘wiition [ & spirit of (airmesd and ninkps
'k"_u_ponm.; 1t contalos n ‘map displayTiRy
Yokima's central Jocstion and showing
‘aleh the lremarkable ‘topographleal fact
that 1§ of the passew through the maunt-

“Jyppe-not “genetylly "¥now

drawn by a scaly rule from the ldabo)

lioe on the east 10 Pacific on' the wesl

ahawa North Yakimy 15 be the exactceir-

 lartoamile. Inothépaonds, it ls thos)

shown that from . Yakims to the ~Tdsho
RS | 164 miles and

;ﬁi_lhl&;fxqﬁl_Yaklm;-tq‘the p tho dis|
‘tance Ia precisely -the samy. But after| .

&l the'matter of a fow milesYg but & tri~) -
- ~fing matter and Yakima il :
" ta} groonde thun thie. The~fictaghat 1
-pocapies s EotETanding polnt with \pelar-|.

FADLARO—

7' Twe pampblet jst Imued by the el
_ jma peopleis made up largely of oxtracts |
from the press of the teriltary. It is al

moticeable feature of thees oxtracts thatf
" by fairly regresent the press of the tor

tliory, snd that [rom’ the j;u'q.u" of Tort

' Townaend and the Ledger of Taooma onf

.the west side, the Vancouver papers ou

_ihe sonth, the Spangle Record and -othar
5d the Colvil '

on the porth; the nganlmous volce s for

Ydlh'm.' Thees. extracts present the
Views of thely varions sections and Torke
# traly atroog showing for tral city
of the plsins, -where. rall¢ TUF Yakima,
snd where the Yakima & Vancoaver of
Boothern Pacific witl cross the . Northern

where the Unlon Pacific extension from

Umatills to_ Tucoma "will Interpect the
: W*memmwtnm‘ _:
‘wilt converge i they-ever chooes tomrallf

themaelved of the Natchex pass, the Cow-
lits pass, the Btampede #nd the Spoqual-
Maie, . Thisis a wobjert worthy of ¢ob-
. _dmuon_'nl. this time, .especiully wben

st o gt T phii

8 strong showlog In favor.of the claim Ht{]

. -peciaiiy pecessary in % pew and progress-
© dvescosntre. [ The: - -. popuistion:
c wa&.buullolw burdens of -im-

members-of-the-ox o sre; frmer:
" and - bosiness relations throughout that:

‘ mduorsbould we be guided by herin{ |
,tbe Bullding of our. congtitation, for.al

by ¢ ) _‘“W.*ér ‘MW“MMM!‘; ;‘_cnp_-?
- afford to gloept tha_oﬁc'e,_andis & conve-

quence b :
" suthority those of .most any. otbet
" “edness of our cities and counties restricted

| 3poked ipon sathelr Swn and which they
- thave- wilchgd without restraint, We

 reilroad corpofatina aiid-the “delogaten of -

mp in cponaoas ¥
edlogy, snd In sadkinet .1 Sogical -argo-
ment as $n this neat pamphlet.

BUILD W.3cLY AND LIRERALLY.
- =-The mmembers of the constitutisnal ton-
‘vention are showing considerable fogyism
su—thelr—dlscusslons—of —teslrictions ~of]
“manicipal. —apd —ccunty—indebtedness -
’l:hm _Is ‘pome talk of granting special
‘privileges to Walla Walls and Seattls,
bat ijat is Madcised. The same emer-
geacics miay arise st auy timeandany’
‘plice. - The people are certainly the best
* judgesof an-indebtedpess- whict shoald

mey 'fi;fj%hics= fufure generations
will be laigely thé painers,  The cfforito
rut’!ﬂb_mdnhdmto'mcmﬁgnhy to
~Oreson T O IO Uy B Rakber, of the

wr law reports are lm"‘qw.”

etate.  The O R. &;N. company: and
“Portiand Wil 6l coorsé” eodeavor by ali
gResus in their power o have the indebt-

ja order to prevent the bullding oL Fall-
yoadh into the territory which they have

bave grown 100 great, however, to' weicht
state.or sectiot’ at the divtation of town or

the convention shuuld rise euperior to!
‘guch infiuedces. . The paople are looking |
for a liberal and progredsive constitution ;
ande-if their’ representatives o noty
provide it for then the makeshift will nat
be accepted at the polia.i - : _;
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-~

) dnh!llk&maﬂu.

'We, ﬁm people of Wuhington, srnu-
91 to the Bupremé Béing for our liberties,
Lordain this constitution.” 1 This is the

| way it is agreed the big constitution dhall

startout. It will be ‘observed tb:tit-
'doesn’t undertaketocomml the people.

‘toan assertion that they gnu!ul to
the Sapreme Being for the constitation.

It is'our “Jlberty” we are. to be made to

| declsre carselves thankfol for—¢heliberty.

of voting down this constitution it they,

| getit o big we - can't: um.llow jt. In-
| this clatse, al loast, fbe‘""hnmlégy ol

thedocnmentis judicious &od’ guudéd

| Thére is no blaspheuiy in.. the -expresiion .

180 long a% no attempt §s made. {0 'make

‘the people whuwotetnr it say they are

| grateful to the Sapreme Belng. foi ABe con-

stitution Iself. " Bui since we are to be

Jmade gratelel o the Supreme e Tding for.
" |'our libertles, "sndoineawonretqloohto

 this constftution to gnarantee us_in oor:

1 liberties, this may be 2 sly way ‘of getting’ 7

uawlook upon. this eomtut,utlon as &

e Supremc Belbg. s quite:an: elastlc ex-

pressiog. But'if the comen!ion voulit Lo

| induced to prune s ~dovwen - -as—liberally -#s -
it hosi in tblscase allotherexprepalons ln :

Tated and« leavi out ali n&tem ted. legisla:

‘Flon, THé paople woald b& gratetal aisy-to-
I those delagates who are pn'parlnt t—.
Spobam Rcrm.' SR A o
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YAKIMA HERALD; AUGUST 29, 1889, P.2,COL. 1,

' ‘%ﬂlhﬁa\donetbenme. All portions|
-a(Eutun sml Westerzi snd Central| .

Leltisen ol Yakims, prosents the sdvan-|

- 4OCATION OF THE CAPITAL.

q-—_-—‘

ﬂp&iﬁml‘iﬂl Reciew: ’I'ho constitu-’

- ‘tlonal convontion hre provided that th@r

“loeation ol the state mpluL;h.n_bn.nub-
“mitted to the voters thisfall. It is gen-

_mllz.beliavod on the east side of the|

. jnountain range that the capital sbould

b brénght over to the central part of the|

Wﬂm’! “The present locstion js exceed-
bgl'r-nnfs!r md inconvenlent to those

. rddh!xust ‘of the mountains and is Bot| .
_muur convenlent to many of the peo-

_oc the weet side. Olympia was &

geodphoe for the capitsl in the old days;
: _tlg..x.hu prlwul mettlements  were

rimlznt ﬁmﬂ hﬂ‘o chmg'ed -nd ‘condi-|

. Washingion have &eom settled commn-

mw..mn% L
qito-dsy.m-r W._ J. Milroy, 2
“tages of that. place over- its compett-|

- be strong ‘reasons why the people of all

‘votes_in itaisvor, Theee reasons are
besed mainly upon the peculiar topogra-
‘phy of the eountry, which makes Yakims
-the point most easily reached " from -the
“porthern, southern and eastern’ parts of

unutq,mdequdlrum*blﬂumr ,
_tthet place from the west side. The ar- '

“gument %" that "people’ coming to central
. Washington from Vancouver and il ol

lhumtbmpwntiumuucomsto Yak-i

ima by way of the Vancouver & Yakims
~raltrosd, 'as there is only one pase throvgh
-thye moantains in that direction ; and that.

| 'uch itnet that it 18 in the centerof &

plties and in faimess to the_people of all} ~ the best polnt in the territory for the seat |
‘it Is ‘mow quite generally eon-{

ceded that the seat of government “of the|

' ufiﬁ‘ﬂ:w!dbalonudatwmepmnl' :

sadventages_that-will .bearlnvestigation |

: Zand should certainly befrapkly conaidered
e 'M‘m -.Tba m af

P hn.mddmwhatmustbomcode&-to 3 Kut.m_

i{ the Sonthern-Pacific or any other line
g ever built from Porfland to Fpokane
Falla, as now seems pmbnbla this road
would make s direct route to Yakima
from all- the northern and naortheastern
gounties. The \Iortbern Pacific, paumx
Abroagh, affords direct ‘connection from’
‘Walla Walls, Columbia snd Whitman,

"and should any road be built through the}.
‘Natchees pass to Gray's Harbor or Poget |,
-Bonnd; H#—maet - enter - the-pass . by --the '
‘Natcheez siver, the mouth of which is 3
wi{hinamﬂe of Yakima. '

~ The fact that Yakima is "beautifally |!

'li:d 1 out, with & great profusion of shade |
m ‘and streams of water running "down ]

‘valley that is easily spproached from all|
dincﬁcnl,mdisbluudﬂth:modi.
elfwdts, combine in taking il cértainly

~of -state government. Ellennburgh and {:

hutwhile Pacofa
100 far to-the southeast, Ellensburgh is|
mhruplpthemountamaand too lose- |
,ceauible, as well as too notorionsly windy{
‘atid ¢old. ' These are advantages and dis- |

‘easters Washington sboold unite thelr| N - .

_ mof “access than the; terrl-
 Shgral coplta 1o thi secricn. 1t o ncw |

m;ﬁiﬂ @lloluciuzensmdw

_ \rnmt. it “becomen. &~matter ‘ol much

-yant:the: mpztal of the state:

‘ s jourgey more than equal to & trip to;
Portland 10 g0 from Esstern Washingon |
. rring lhat_:l.hg.nn-

pintives oﬂn\tothe seat of gov-

ST

& 1o have thie "lt‘_n'!'“g 'f

R 'h micnnmfenc t gy
sl bt '7 B s - . B
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DECLARATION OF SERVICE

I, Charity Osborn, declare:

I am not a party in this action. Ireside in the State of Washington and am
employed by Institute for Justice in Seattle, Washington. On January 19, 2006, I
personally served a true copy of the foregoing OPENING BRIEF OF
APPELLANTS, upon the following:

P. Stephen DiJulio

Michael K. Vaska

David S. Snyder

Ramsey Ramerman

Foster Pepper & Shefelman PLLC
1111 Third Avenue, Suite 3400
Seattle, WA 98101

I also caused to be served a true copy of the same document upon:
0 ABC/Legal Messenger:
David C. Lundsgaard
Graham & Dunn PC
Pier 70
2801 Alaskan Way, Suite 300
Seattle, WA 98121-1128
I declare under penalty of perjury that the foregoing is true and
correct and that this declaration was executed this 19th day of January 2005 at

Seattle, Washington.

/s/
Charity Osborn




