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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

VICKEE BYRUM, et al. 8
Plaintiffs, 8§
8
V. 8 Civil Action No. A-07-CA-344 LY
8
GORDON E. LANDRETH, et al. 8§
Defendants. 8

DEFENDANTS’ REPLY TO PLAINTIFFS' RESPONSE TO DEFEND ANTS’ CROSS
MOTION FOR SUMMARY JUDGMENT

TO THE HONORABLE UNITED STATES DISTRICT JUDGE:

Defendants Gordon Landreth, Alfred Vidaurri, JrgsBmary Gammon, Robert Kyle
Garner, Janet Parnell, Peter L. Pfeiffer, DianenBteeck, Peggy Lewene Vassberg, and James
Walker, Il (collectively “Defendants”) file this Ry to Plaintiffs’ Response to Defendants’
Cross-Motion for Summary Judgment, respectfullywahg the court as follows:

The Texas Registration Law survives constitutiosatutiny because (1) it restricts
speech that is misleading and deceptive to thergepeblic; and (2) it advances the state’s
substantial interest in preventing consumers fraimdp misled and is not more extensive than
necessary to serve that interest.

This reply first addresses Plaintiffs’ objections Defendants’ summary judgment
evidence and established the admissibility of tidesce. Next, Defendants address Plaintiffs’
arguments that the Registration Law fails @entral Hudsontest. Defendants incorporate by

reference herein Exhibits A — B.
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l. RESPONSE TOEVIDENTIARY OBJECTIONS
A. The ICR Study

Plaintiffs object to the International Communicaso Research (“ICR”) Study as
inadmissible hearsay. Survey results may be aéditito evidence under the present sense
impression or then existing state of mind exceitm hearsay. SeeFeD. R. EviD. 803(1),
803(3);C.A. May Marine Supply Co. v. Brunswick Co49 F.2d 1049, 1054 {(5Cir. 1981);
Holiday Inns, Inc. v. Holiday Out in Americ#81 F.2d 445, 447 {5Cir. 1973); Simm v.
Louisiana State Bd. of Dentisiry2002 WL 257688. at *5 (E.D. La. 2002).
“Surveys and customer questionnaires are admessflihey are pertinent to the inquiry, upon a
showing that the poll is reliable and was compiledccordance with accepted survey methods.”
Brunswick Corp.649 F.2d at 1054 (internal citation omitted). n&ys are frequently admitted
into evidence where, as here, the possibility afsconer confusion is at issu&ee Brunswick
Corp., 649 F.2d at 1054&xxon Corp. v. Texas Motor Exchange of Houston, 6#3 F.2d 500,
506 (3" Cir. 1980).

The ICR survey is a reliable survey compiled incadance with accepted survey
methods. Defendants submit Exhibit A in resporsdllaintiffs’ concerns about the survey
methodology and reliability. The ICR survey was supervised by John DeWolf, \he 17
years of experience conducting market surveys asdarch for ICR. Exhibit A, at T IIMr.
DeWolf testified that in his professional opinidine methods, protocols and models used in

conducting the study are those which are commosbduand widely accepted for statistical

! Plaintiffs argue that the ICR survey does not nleetseven factors set outioys R. Us, Inc. v. Canarsie Kiddie
Shop, InG.559 F. Supp. 1189, 1205 (E.D.N.Y. 1983). Resp@ti<l. The seven factors are commonly used to
determine the admissibility of surveys used in¢radrk infringement cases. By contrast, the Sup@met has
employed a lower standard in admitting survey evt@ein commercial speech cas&ee Florida Bar v. Went For
It, Inc.,515 U.S. 618, 628 (1995) (“we do not read our ¢aseto require that empirical data come to us
accompanied by a surfeit of background informatiowe have permitted litigants to justify speechniegbns by
reference to studies and anecdotes pertainingferetit locales altogether.”). Nonetheless, Mr\Wdf's affidavit
demonstrates that the ICR survey meets all sevémedhctors cited ifoys R. Us
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analysis of this sortld. at  IV. Neither Mr. DeWolf, nor any of the integwers conducting the
telephone survey, had knowledge of this litigatiwrithe purpose for which the survey was to be
used. Id. at § VI. The interviewers who conducted the surweye competent professionals
trained to conduct telephone survey in a non-lea@ind non-suggestive manneld. at 1 11l
The survey questions were clear and objectldeat 11 IV & VII.. The survey polled over 1000
people, chosen as a representative sample of tlkers@ of consumers who may make hiring
decisions for design servicedd. at { V. There is no reason to doubt the religbitit the
survey’ The ASID email Plaintiffs seek to admit to chalie the ICR survey is irrelevant and
inadmissible’

Alternatively, the ICR survey is admissible undke residual hearsay exception of
Federal Rule of Evidence 807. The residual heaggagption applies when:

(a) the statement is offered as evidence of a matiact; (b) the statement is

more probative on the point for which it is offerébén any other evidence which
the proponent can procure through reasonable gffand (c) the general purpose

2 Plaintiffs imply that the survey is biased by ngtthat the survey was done by ICR under contrétbttive
American Society of Interior Designers (ASID), atfavhich Defendants stated openly in their Motion$ummary
Judgment evidence. ASID’s contract with ICR doesaast any doubt on the survey’s methodology sults. The
fact that a survey is commissioned by a party ¢ditigation or a group interested in the litigatidoes not impugn
the survey’s trustworthines$ee Florida Bar v. Went For It, InG15 U.S. 618, 626-27 (1995) (Supreme Court
admitted into evidence study conducted by Defendadtsurvey commissioned by Defendant). As lonthas
survey interviewers are not aware of the purpos&fach the survey is conducted, the survey resrksnot
compromised.

3 Defendants object to Plaintiffs’ exhibit 3 on sealggrounds. First, the exhibit is irrelevantebFR. EviD. 402.

As stated in fn 2, ASID’s interest in this lawshi#d no impact on the survey. The survey was cdaduzy an
independent and respected survey company and ithasleed in the survey were not aware of this itign. See
Exhibit A, Affidavit of John deWolf, at  VI. Themail Plaintiffs seek to introduce in Exhibit 3nist proof that the
survey methodology or results were compromisediinveay by ICR’s contract with ASID. Thus, it istre proper
challenge to Defendants’ evidence and has no netevio the issues in this lawsuit. Second, thpgdigal effect
of Plaintiffs’ Exhibit 3 far outweighs its probaéwalue.FED. R.EVID. 403. While the email has very little if any
probative value, its prejudicial effect is subsi@ntThe inclusion of the exhibit is intended st doubt on the
reliability of Defendants’ survey evidence and segfgsome collusion between Defendants and ASICeridants
cannot control what emails are sent out by orgdioza unaffiliated and uncontrolled by Defendaatsg inferences
contained in such emails should not be used agBefeindants. Third, the email is inadmissible bagr Though
Plaintiffs claim the exhibit is submitted simplyrfthe significance of the matters asserted, thébéxiims no effect
if the substance of the email is not considerddiniffs use the exhibit to suggest that ASID’salvement makes
the study untrustworthy. In order to demonstrhis, Plaintiffs essentially rely on the substantée email, or the
truth of the matters asserted. Finally, Plaintiffsre provided no authentication for this emaihef®e is no showing
that the email is a true and correct copy of anikeseat by ASID.
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of these rules and the interest of justice willthes served by admission of the
[survey] into evidence.

Schering Corp. v. Pfizer Inc189 F.3d 218, 231 {2Cir. 1999).

The ICR survey is offered as evidence of a mdt&a@—whether consumers are
likely to be misled by unlicensed individuals usihg term “interior design.” A survey
of public perception regarding the licensing of igesprofessionals is more probative
than any other evidence that could be offered agbint. Courts have relied on survey
evidence in commercial speech cases similar todiésto determine whether speech is
misleading. See e.g. Florida Bar v. Went For It, In&15 U.S. 618, 626-27 (1995);
Seabolt v. Texas Board of Chiropractic Examing&8@ F.Supp.2d 965, 968 (S.D. Tex.
1998);Simm 2002 WL 257688. at *5. The interest of justiagdrs admitting this survey
into evidence.

Plaintiffs complain that the ICR Study is irrelewvdecause Defendants failed to
ask the questions Plaintiffs suggest should hawen kesked. Response at 4. Any
technical objections to the survey, such as thedbrof the question or the manner in
which the survey was taken, bear on the survey'ghtenot its admissibility. See
Zatarains, Inc. v. Oak Grove Smokehouse,, 1688 F.2d 786, 795 {5Cir. 1983);C.A.
May Marine Supply C0.649 F.2d at 1055 n. 1®oliday Inns, Inc. v. Holiday Out in
America 481 F.2d 445, 447 {5Cir.1973);Simm 2002 WL 257688, at *6 (finding that
“quibbles” over the language of a survey used aommercial speech case do not affect
the survey’'s admissibility). Furthermore, the IGRrvey is clearly relevant to this
lawsuit. The survey established that more thari bhlthose surveyed felt it was
deceptive or misleading for both a licensed profesd and an unlicensed practitioner to

use the exact same professional title, and alntmeeiquarters of respondents reported
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that it was important to them that a professiorieéchto provide services be licensed.
These issues are the core of Defendants’ case hendCR survey provides relevant
evidence.

B. Gordon Landreth’s Affidavit

Plaintiffs contend that some statements in Goldamdreth’s affidavit are not made with
personal knowledge and are irrelevant. ResponSe lat response to Plaintiffs’ concerns about
Mr. Landreth’s personal knowledge, Defendants stilamiamended affidavit as Exhibit B. The
amended affidavit touches on the same topics asotlggnal affidavit but provides more
clarification as to the basis for Mr. Landreth’sropns. Federal Rule of Civil Procedure 56(e)
requires that summary judgment affidavits be basg@dn personal knowledge, contain
admissible evidence, and affirmatively demonsttagecompetency of the affiant to testify as to
matters contained therei.odge Hall Music, Inc. v. Waco Wrangler Club, I®31 F.2d 77, 80
(5th Cir.1987).Gordon Landreth’s amended affidavit fulfills all thfese requirements.

As the chair of the Texas Board of ArchitecturabBiners (“TBAE” or “Board”), Mr.
Landreth is uniquely positioned to testify aboué tBoard’s role, duties, and mission. Mr.
Landreth has the responsibility to ensure thatBbard fairly enforces the laws of the State and
acts in a way that protects the health, safetyvagifre of the public. Exhibit B, at § V. His
affidavit explains how the Board carries out itssmn, and why and how the Board enforces the
Registration Law.

In addition, Mr. Landreth’s opinion regarding hisderstanding of the Registration Law
is admissible. Federal Rule of Evidence 701 allopsion testimony by lay witnesses if the
opinions are (a) rationally based on the perceptbrihe witness, (b) helpful to a clear

understanding of the witness’ testimony of the deteation of a fact in issue, and (c) not based
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on scientific, technical, or other specialized kfexge within the scope of Rule 702 ECFR.
EviD. 701. Witness testimony as to inferences drawmfthe witness’ perception of facts or
data reviewed is admissibleSee Beech AICRraft Corp. v. Raindg8 U.S. 153, 169 (1988)
(“Rule 701 permits even a lay witness to testifghia form of opinions or inferences drawn from
her observations when testimony in that form wiél belpful to the trier of fact.”)U.S. v.
Polishan 336 F.3d 234, 242 BCir. 2003) (“Lay opinion testimony may be based tbe
witness's own perceptions and knowledge and paation in the day-to-day affairs of [the]
business.”)(internal citation and quotation markstted).

Mr. Landreth’s understanding of the purpose of Registration Law is rationally based
on his perception of the legislative record, citizmmments, and his knowledge of the TBAE.
Exhibit B, at  Ill. His opinion as chair of thé8AE is helpful to a determination of the purpose
of the Registration Law as well as whether the Regfion Law furthers a substantial state
interest, key issues in this lawsuit. Mr. Landi®tbpinions are based solely on his experience as
chair of the Board and as a citizen of the stadé,on any scientific or technical expertise. Mr.
Landreth’s testimony about his own perceptions hef Registration Law, and the ways the
Registration Law is construed and enforced by tB&H, is admissible opinion testimony.

1. Committee on State Affairs Interim Report

Part of what Mr. Landreth considered in examinithg legislative history of the
Registration Act was the Texas House of Repredeasatinterim Report to the #1Texas
Legislature (Exhibit 1 attached to Affidavit of Glan Landreth). Plaintiffs admit the Interim

Report is admissible in principle but claim thatdntains inadmissible hearsayResponse at 4.

3 Plaintiffs correctly point out that the Interim Repsubmitted by Defendants with their Cross-Motion
Summary Judgment was incomplete. Defendants apeldigat the report submitted with Defendants’ imotivas
missing every other page. This was a clerical eanat was not intentional. Defendants forwardedllaahd
corrected version of the Interim Report to Plafati€ounsel as soon as the error was brought temizints’
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The legislative report, and all statements therare,admissible as a public record, pursuant to
Federal Rule of Evidence 803(8). Statements, opsiand conclusions contained in these
reports are admissible as long as (1) all statesrame based on a factual investigation; and (2)
any portion of the report that is admitted must sodficiently trustworthy. ED. R. EvID.
803(8)(c); See Beech AICRrafd88 U.S. at 169 (adopting a broad interpretation ofctiial
findings” to encompass reports which contain opisi@r conclusions). Courts repeatedly
allow reports of congressional committees as exmeptto the hearsay ruleSee. e.g. Moss v.
Ole South Real Estate, Inc933 F.2d 1300, 1307-08 "{5Cir. 1991) (noting that evaluative
reports are generally reliable and do not have gitablems associated with most hearsay);
Stasiukevich v. Nicollsl68 F.2d 474, 479 {4Cir. 1948) (“The official report of a legislativar
congressional committee is admissible in evidemca judicial proceeding, as an exception to
the hearsay rule, where the report, within the scop the subject matter delegated to the
committee for investigation, contains findings a€tfon a matter which is at issue in the judicial
proceeding.”)(citingiWVigmore on Eviden¢&8 1662, 1670).

The Interim Report is highly relevant to the gqu@sof legislative intent. The Supreme
Court has “repeatedly stated that the authoritagtmarce for finding the Legislature's intent lies
in the Committee Reports on the billGarcia v. U.S.469 U.S. 70, 76 (1984)The Committee
on State Affairs was taxed with the responsibitifyinvestigating, through public hearings and

testimony, the feasibility of a regulation on timerior design professionSee e.gTEx. GoVv'T

attention. Attached as Exhibit 2 to Exhibit B is@rected version of the Interim Report. Defendask the Court
to substitute this corrected exhibit for the presioversion submitted.

* The Advisory Committee to the Federal Rules prepas nonexclusive list of four factors to consiter
determining the admissibility of an investigatiomder Fed. R. Evid. 808(8): (1) the timeliness &f ithvestigation;
(2) the investigator's skill or experience; (3) tier a hearing was held; and (4) possible bias wéparts are
prepared with a view to possible litigation (citirglmer v. Hoffman318 U.S. 109 (1943)). Advisory Committee's
Notes on Fed. R. Evid. 803(8). The Interim Repeas prepared by the House committee during tidegfislative
session while the Registration Law was being dehaddeg before any litigation arose. The House kuttee held
public hearings on the subject matter of the rep®he Interim Report meets all of tRalmerfactors.
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CoDE 8301.014(a)(1)-(3). This report summarizes thiedint positions of the bill’'s proponents
and opponents. The statements in the report weadenbased on factual investigation,
testimony, and analysis. Plaintiffs have not olgdcto statements in this report being
untrustworthy. See Mole v. Ole South Real Esfa®83 F.2d 1300, 1350 {5Cir. 1991)
(opponent bears the burden of showing report tartieustworthy). The report, the statements
contained therein, and Mr. Landreth’s comments ndigg the report contained in his affidavit
are admissible.
2. Transcript of Hearing on Architectural DecisionsSunset Meeting

Mr. Landreth also reviewed a transcript of thetitesny before the Sunset Meeting
during a Hearing on Architectural Decisions heldfamgust 15, 1990 SeeExhibit 2 to Affidavit
of Gordon Landreth. This document was transcribgdStaci Williams, a certified court
reporter, on June 17, 2007 from legislative tap€surts may take judicial notice of legislative
testimony in determining a motion for summary juggrchallenging the constitutionality of a
statute. Levy v. Scranton780 F. Supp. 897, 900-01 (N.D.N.Y. 199%jasiukevich168 F.2d at
479. Defendants ask this court take judicial reot€ this transcript, pursuant to Federal Rule of
Evidence 201, and consider it in making its detaation of Defendants’ motion for summary
judgment.

3. Letter and Written Testimony from Citizens’ Groups

In response to Plaintiffs’ hearsay objection, DeffEnts have addressed the evidentiary
concerns relating to these exhibits. The lettemfrAlan Fondy, Field Consultant for the State
Firemen’'s and Fire Marshalls’ Association of Texdeted April 13, 1989 and the written

testimony from Carole Patterson (now Carole Zoom)pehalf of the Coalition of Texans with
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Disabilities 6ee Exhibits 3 and 4 of Affidavit of Gordon Landrethyearesubmitted with
authenticating affidavits from the authors, thusrgyany hearsay objections.

Gordon Landreth relied on the State Firemen’s arelMarshalls’ Association letter and
Carole Patterson’s written testimony as evidenceafcerns from citizens’ groups. These
exhibits informed his understanding of the purposederlying the Registration Law.See
Exhibit B, at § VIII. He quotes from these souroes for the truth of the statements contained
therein, but to show what he reviewed and reliedl@m in forming his opinions about the
Registration Law.

C. Congressman Gene Green’s Affidavit

While Congressman Green was a Texas State Sehat@uthored and worked on the
passage of the Registration Law. As the authothefbill and the chair of the conference
committee which conducted hearings on the bill, g¢essman Green is uniquely positioned to
provide his opinion about the law’s intent. Inde#dvould be hard to find an individual with
more personal knowledge about the legislative intenttto$ bill than Congressman Green.
Congressman Green does not speak as the entires Tee@islature when making these
statements in his affidavit, but as the authorhaf bill. His familiarity with the law and the
concerns expressed during the public hearingsfigigmt foundation for Congressman Green to
provide his opinions about what he perceived asrtent and purpose of the Registration Law.
Further, his impressions, beliefs and intentiohatirey to the passage of this law are relevant to
this case. His testimony is relevant as it goesctly to the issue of whether or not the
government has a substantial interest that is bailvgnced by the Registration Law.

[l. CONSTITUTIONALITY OF THE REGISTRATION LAwW
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The Registration Law passes all f@entral Hudsonfactors. The speech Plaintiffs seek
to engage in is inherently misleading, as demotestray the ICR survey. Plaintiffs attack the
survey but offer no rebuttal evidence of their owrlaintiffs only “support” for their position is
the ASID website, which Plaintiffs claim lists sonmelividuals who are unlicensed in Texas as
interior designers. This “evidence” is wholly ieeant. ASID and TBAE are entirely separate
and unaffiliated entities. Defendants havecoatrolover ASID and are not at all responsible for
what is on ASID’s website. Surely the law will fme struck down as unconstitutional based on
the existence of misleading information on the nmé¢ If Plaintiffs’ claims about ASID’s
website are true, then ASWouldbe providing misleading information. But this hasbearing
on the constitutionality of the Texas Registrati@mv.

In determining whether speech is inherently maileg, Courts look to whether the terms
at issue have specific meaning, such that theirwmdd be likely to mislead the publicSee
American Academy of Pain Management v. Josg8p8 F.3d 1099, 1101t?%ir. 2004);Kale v.
South Carolina Dept. of Health and Environmentah@ol, 391 S.W.2d 5733, 574 (S.C. 1990).
When the terms have a specific meaning—as do fortelesign” and “interior designer”—their
use by those who do not meet the requirements deraf the terms is inherently misleading.
Plaintiffs do not persuasively distinguish the casged by Defendants on this point. Plaintiffs
state that inJoseph California had an “obvious, substantial, and vdgltumented interest in
preventing terms like ‘board certified’ from beirg-opted by ad hoc, fly-by-night, ‘certifying’
entities.” Response at 10. It is not clear whyawould not have a similar substantial interest
in preventing terms like “interior designer” fromeibhg co-opted by ad hoc, unlicensed and
untrained decoratorsin distinguishingMaceluch v. Wysongs80 F.2d 1062 (5 Cir. 1982),

Plaintiffs note that there are important differenge training and public perception between

® Central Hudson Gas & Elec. Corp v. Public Serviaa@nission of New Yarik47 U.S. 557, 563-64 (1980).

10
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M.D.’s and D.O.’s. However, the differences iniirag between interior decorators and
licensed interior designers are arguably even gre@iven that interior decorators are not
required to haveany training at all, while interior designers have sigant training and
education requirements). Based on the Fifth Cicueasoning inVlaceluch the Registration
Law should be found constitutional.

Plaintiffs’ reliance orPruett v. Harris County Bail Bond Board007 WL 1632697 C?S
Cir. June 7, 2007) is misplaced. In contraf®toett Defendants do not argue that the speech at
issue is misleading because a statute says therspeenisleading. Rather, Defendants argue
that the speech is misleading because empirical aaetdotal data shows the speech to be
misleading. The Registration Law addresses théeadsg nature of the underlying speech at
issue, unlike the law at issue Rruett If the underlying speech is inherently misleagdithe
speech is outside the protection of the First Amesidt and the government can regulate the
speech as it sees fitSeabolt v. Texas Bd. of Chiropractic Examing&@ F.Supp.2d 965, 968
(S.D. Tex. 1998).

The legislative record indicates that use of fie tinterior designer” by unlicensed
practitioners created confusion in the marketplaef®re the challenged lawgX. Occ. CoDE §
1053.151, was adoptedSeelnterim Report at 9 and Legislative testimony at1P1 The
confusion does not comeecauseof Texas Occupation Code § 1053.151; indeed, §.1633
was passed to address this confusion. Defendamtsoh making a “circular” argument as was
arguably the case iRruett. The argument is actually quite linear and stramfwbrd—
legislators determined that consumers are harmesh whlicensed practitioners hold themselves
out as interior designers; in response, the lagistapassed a law to restrict this behavior, in

keeping with the legislature’s role of protectingX&s consumers. Defendants now present

11
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evidence that the legislature’s solution was natoumstitutional because the underlying spesch
inherently misleading.

Plaintiffs appear to be arguing that the State meyer enact a facially constitutional
restriction upon misleading commercial speech b&eauch a restriction would be based upon a
determination that the speech is misleading. Bthargument not only is in derogation of
commercial speech jurisprudence, it is an indulgeimcthe same sort of circular reasoning
Plaintiffs ascribe to Defendants. Plaintiffs thexvert to the argument that technically true
statements are not misleading. Response at 6.n@ocral speech cases have repeatedly held a
true statement may be restricted as misleading eseptive. See Defendant’'s Motion for
Summary Judgment at 8-10 (discussidgseph and Peel v. Attorney Registration and
Disciplinary Comm’n of lllinois496 U.S. 91 (1990)).

On the secon@entral Hudsomprong, Defendants have shown a substantial stedeest
in protecting consumers from misleading advertisgmand ensuring the accuracy of
commercial information in the marketplacEdenfield v. Fane507 U.S. 761, 769 (1993). This
state interest is especially strong in the convéxidvertising for professional services because of
the high possibility of abuseln re R.M.J, 455 U.S. 191, 202 (1982). The Registration Law
directly advances this substantial state interédaintiffs have not refuted this point, but have
simply stated conclusorily that this prong “obvilyiscannot be met. Response at 8-9.

Defendants have provided evidence of the legigaintent to further these substantial state

® Pruett can also be distinguished on the basis that Defeada Pruett pointed to a different statute altogether
(from the Business and Commerce Code) in ordeeterd the constitutionality of the challenged s&(under the
Occupation Code). Here, Defendants do not poing tstatute outside the Occupation Code to suppeit t
argument but rather ask the Court to read the pi@mvé of the Occupation Code together as a whobedar to give
them their proper meaning as intended by the laist. This is in keeping with a well-settled carad statutory
construction that “the provisions of a unified gtaty scheme should be read in harmony, so tharaxision is left
inoperative, superfluous, or contradictoryg.E.O.C. v. Exxon CorpF.Supp.2d 635, 642 (N.D. Tex. 1998jtiag
Holley v. United Statesl23 F.3d 1462, 1468 (Fed. Cir. 1997)). Readmgprovisions of a statute together is not
bootstrapping.

12
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interests. The affidavit of Congressman Green,dbmmittee Interim Report, the testimony
from the senate hearing, and the letters and tesfinfrom consumer groups all support
Defendants’ position that the Registration Lawters a substantial state interest of ensuring the
accuracy of information provided to consumers. irfdfés have provided no evidence to the
contrary.

Finally, the Registration Law is reasonably tatbrto the State’s interest. Even if the
law is imperfect, the legislature’s judgment shonitd be second-guesseBoard of Trustees of
State University of N.Y. v. Fo®#92 U.S. 469, 477 (1989). Though Plaintiffs urgeat they
consider to be a better way to advance the stéteest, absent a showing that the Registration
Law is “substantially excessive,” the law should be struck downld.

1. P RAYER FOR RELIEF

Defendants pray that Plaintiffs’ Motion for Prelimary Injunction and Plaintiffs’ Motion
for Summary Judgment be denied. Defendants furgray that Defendants’ Motion for
Summary Judgment be granted and that Plaintiffsintd be dismissed with prejudice.

Defendants pray for such other relief to which thegy be justly entitled.

13
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| certify that on July 16, 2007, a true and carmempy of the foregoing document was
filed with the Court’s ECF system and send viaBE@¥F electronic notification system to:

Cindy Olson Bourland
Merica & Bourland, P.C.

400 West 15 Street STE 900
Austin, Texas 78701

William H. Mellor

Clark M. Neily

Institute for Justice

901 North Glebe Road, STE 900
Arlington, Virginia 22203

Jennifer M. Perkins
398 South Mill Avenue, STE 301
Phoenix, Arizona 85281

[s/ Marina Grayson
MARINA GRAYSON
Assistant Attorney General
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