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In a “clean elections” system, taxpayer funded candidates 
must agree to limit their campaign spending. Imposing 
limits on campaign spending for candidates who forego 

taxpayer dollars and instead run traditional campaigns would 
be unconstitutional. Most clean elections schemes thus rely 
on “matching,” “rescue,” or “trigger” funds to level the playing 
fi eld between publicly funded and traditional candidates and to 
discourage traditional candidates from exceeding the spending 
limits imposed on the taxpayer funded candidate. When a 
traditional candidate raises or spends more money than the 
taxpayer fi nanced candidate’s initial subsidy, the government 
gives additional money to the taxpayer fi nanced candidate to 
counteract the amount the privately fi nanced candidate collects 
or spends. In other words, once a privately fi nanced candidate 
raises or spends above the “trigger” amount, her exercise of her 
First Amendment rights results in a direct government subsidy 
to her opponent. For almost a decade, federal courts have largely 
upheld such systems against First Amendment challenges. Th e 
U.S. Supreme Court’s decision in Davis v. FEC undermines the 
reasoning of these decisions and likely spells the end of this new 
wave of regulating political speech.  

Th e Promise of Reform: Five Years Later

In March 2007, the country marked the five-year 
anniversary of the Bipartisan Campaign Reform Act of 2002 
(“McCain-Feingold”). Th is coincided with the announcement 
of fund-raising totals for presidential candidates for the fi rst 
quarter of 2007.1 Th e candidates together collected over $125 
million in donations over a year-and-a-half before the 2008 
general election. Since then, the country has witnessed both a 
wave of political scandals and the most expensive presidential 
election in history.2     

Th is was not supposed to happen. McCain-Feingold’s 
proponents argued that the law was necessary to get “soft 
money” out of campaigns in order to overcome “corruption 
and the appearance of corruption” associated with large 
contributions.3  However, the diff erence between the law’s goal 
and its results suggests that money in politics will not go away. 
As this latest “reform” fails to achieve its goals, proponents of 
regulating political speech continue to propose more expansive 
regulatory systems.

Th e most radical idea is a form of taxpayer fi nanced 
campaigns that proponents call “clean elections,” or sometimes 
“fair elections.”4 According to the proponents, “Fair Elections 
are a bold solution to the problem of money in politics.”5 Under 
this system, taxpayers and others are either forced or incentivized 
to fi nance the political campaigns of those politicians who 
participate in the system, regardless of whether the taxpayer 

supports, opposes, or is disinterested in such politicians’ 
campaigns. In addition, the government attempts to “level” 
the political playing fi eld by providing funds to counteract 
the speech of privately fi nanced candidates and independent 
groups. 

“Clean Elections”: Th e New Wave of Speech Regulation

“Clean elections” systems have been propagating. In 
Maine,6 Arizona,7 and Connecticut,8 taxpayers and fee payers 
fi nance all statewide and state legislative races. Other states 
fi nance the campaigns only for certain offi  ces. North Carolina 
mandates fi nancing of judicial elections,9 while New Mexico 
mandates fi nancing of campaigns for state Public Regulation 
Commission and statewide judicial offi  ces.10 In the First Session 
of the 110th Congress, Senator Durbin introduced Senate Bill 
1285, the “Fair Elections Now Act.”11 As a Senator, Barack 
Obama was a co-sponsor of this legislation.12   

A leading proponent of such “Clean Election” systems 
has identifi ed some common features of these laws.13 Th ese 
include: 

• When the system is implemented, it is often accompanied 
by drastic reductions in the amount of money individuals 
and groups may contribute to traditional candidates that 
eschew taxpayer funding. 

• A candidate wishing to run his campaign with taxpayer 
funds must demonstrate a modicum of support by collecting 
small “seed money” donations and a limited number of small 
monetary contributions in the $5 to $10 range to establish 
the viability of their campaigns.

• Once a candidate agrees to run his campaign with public 
funds, he can no longer accept private contributions, spend 
personal money on their campaigns, and must agree to limit 
the amount of money they spend to reach voters.14

• Taxpayer fi nanced candidates—and often their opponents—
are subject to additional reporting requirements so that the 
government may track their political activities and ensure that 
the candidates are complying with the system’s restrictions.

• Th e government makes available generous amounts of 
“matching,” “trigger,” or “fair fi ght” funds, through which 
it provides additional funds to taxpayer fi nanced candidates 
when his traditionally funded opponent collects or spends 
funds greater than those the taxpayer fi nanced candidate 
receives from the government.

These schemes have had good luck surviving legal 
challenges. Th e U.S. Courts of Appeal for the First,15 Fourth,16 
and Sixth Circuits17 each upheld facial challenges to such laws. 
Until recently, only the Eighth Circuit in Day v. Holahan had 
struck down a “clean elections” style system.18

Davis v. FEC

Th e outlook for such systems became signifi cantly dimmer 
in 2008. In Davis v. FEC,19 the U.S. Supreme Court struck 
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down a portion of the McCain-Feingold law commonly called 
the “Millionaire’s Amendment.” McCain-Feingold limited the 
size of donations federal candidates may receive from individuals 
and how much parties may spend on campaign activities 
coordinated with federal candidates.20 These restrictions 
changed, though, when a federal candidate’s opponent exceeded 
an “opposition personal funds amount” (OPFA) by $350,000. 
Th e OPFA included both personal funds and other fundraising. 
Once the personally fi nanced candidate went past the $350,000 
limit, the non-self-fi nancing candidate was permitted to receive 
individual contributions at treble the normal limit, including 
from individuals who reached the aggregate contributions cap, 
and was permitted to accept coordinated party expenditures 
without limit.21

Jack Davis, a Democratic candidate for the U.S. House of 
Representatives, sued to overturn the Millionaire’s Amendment. 
A three-judge panel of the District Court granted summary 
judgment in favor of the FEC. Davis appealed directly to the 
U.S. Supreme Court, which reversed.

Justice Alito, writing the majority opinion, began by 
noting that while contribution limits may be challenged for 
being too low, they cannot be unconstitutional for being 
too high. However, the Millionaire’s Amendment did not 
raise contribution limits across the board. Instead, it raised 
contribution limits only for the non-self-fi nancing candidate 
and did so only when that candidate’s expenditure of personal 
funds causes the OPFA threshold to be exceeded. Th e Court had 
made clear in Buckley v. Valeo22 that the expenditure of personal 
funds both combated corruption and was constitutionally 
protected free speech.

Th e Court found that the Millionaire’s Amendment 
imposed “an unprecedented penalty” on any candidate who 
robustly exercised their First Amendment right to expend 
personal funds. In other words, the Millionaire’s Amendment 
“require[d] a candidate to choose between the First Amendment 
right to engage in unfettered speech and subjection to 
discriminatory fundraising limitations.”23 Even though a 
candidate could choose to make large personal expenditures 
to support their campaigns, “they must shoulder a special 
and potentially signifi cant burden if they make that choice.”24 
Notably, the Court cited to the Eighth Circuit’s decision in Day 
for this proposition.25

Having identifi ed the burden, the Court then turned to 
whether it was justifi ed by a compelling state interest. Th e Court 
concluded that it was not.26 Th e FEC justifi ed the Millionaire’s 
Amendment not on the basis that it eliminated corruption or 
the appearance of corruption, but on the basis that it “level[led] 
electoral opportunities for candidates of diff erent personal 
wealth.”27 Th is argument, the Court concluded, has “ominous 
implications because it would permit Congress to arrogate 
the voters’ authority to evaluate the strengths of candidates 
competing for office…. Leveling electoral opportunities 
means making and implementing judgments about which 
strengths should be permitted to contribute to the outcome 
of an election.”28 Th e Court concluded, “it is a dangerous 
business for Congress to use the election laws to infl uence 
voters’ choices.”29

Davis and the Future of “Clean Elections”

Does Davis spell the end of “clean elections” systems? Th e 
answer would seem to be almost certainly, “Yes.”  

Th e Court in Davis held that the Millionaire’s Amendment 
was unconstitutional because (i) it was discriminatory because 
one candidate was rewarded by the government while the 
other was not, (ii) it forced a candidate to choose between 
vigorously exercising her free speech rights and providing her 
opponent with government benefi ts, and (iii) the government 
sought to “level” the electoral playing fi eld through this policy. 
“Clean elections” systems possess, and even magnify, all these 
problems.

First, these systems are notably discriminatory. Where the 
Millionaire’s Amendment gave a non-self-fi nancing candidate 
the opportunity to raise additional money, “clean elections” 
systems simply give the publicly fi nanced candidate more money 
and this gift of public funds is entirely dependent on the actions 
of the privately fi nanced candidate. Where the Millionaire’s 
Amendment gave the non-self-fi nancing candidate a chance 
to counteract the self-fi nancing-candidate’s speech, “clean 
elections” makes that money a certainty.

Such laws are asymmetrical because the government’s 
money goes to all the privately fi nanced candidate’s opponents. 
Take for instance, Matt Salmon’s experience as the 2002 
Republican gubernatorial candidate for governor in Arizona. 
Salmon first had to fight a primary against two publicly 
funded Republican candidates. He won, but his campaign 
was broke and many of his contributors had already maxed 
out their contributions. His two general election opponents, 
an independent and a Democratic candidate, on the other 
hand, picked up checks for $615,000 from the state the day 
after the primary. Th e state Republican Party made $200,000 
in independent expenditures on behalf of Salmon—but that 
money was matched dollar-for-dollar by additional subsidies 
directly to his two publicly funded opponents.30 Even a 
fundraiser with President George W. Bush did little to alleviate 
Salmon’s fi nancial disparity. As a spokeswoman for Salmon’s 
Democratic opponent explained, “I’m not sure the President 
realizes he’s raising money for both candidates,” referring to 
the Bush event as a “dual fund-raiser.”31 In fact, it was a triple 
fundraiser given that Salmon had two opponents. In this case, 
matching funds not only counteracted Salmon’s speech, they 
overwhelmed it. At the end of the campaign, Salmon raised 
$2,116,203.0532 but his Democratic opponent received a total 
of $2,254,740.00.33

Worse still, many of these laws also fail to adequately take 
into account the cost of raising money. In the example above, all 
of Salmon’s opponents were matched based on Salmon’s gross 
fundraising totals, though Salmon estimated that he spent 25 
cents for every dollar he raised.34  

In these circumstances, “clean elections” systems give 
government funded candidates a free ride on their privately 
fi nanced opponents’ coattails. Th e result is that a privately 
funded candidate, like the self-fi nanced-candidate in Davis, 
faces two choices, both bad: accept expenditure limits by 
running for offi  ce with government funds or suff er the punitive 
provisions of the public campaign fi nance scheme. 
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This discriminatory system is not supported by any 
compelling, or even legitimate, government interest. The 
proponents of “clean elections” systems have been quite clear 
(or they were until Davis was released) that the entire purpose 
of a “clean elections” system is to “level the playing fi eld.”35 
One candid proponent of King County, Washington’s proposed 
“clean elections” system said that matching funds will have “the 
benefi t of discouraging me from raising a whole bunch of money 
because I know you’re going to get the same amount and so it’s 
a level playing fi eld at whatever that amount is.”36 Undoubtedly, 
proponents of such systems will now attempt to argue that 
“clean elections” seeks to accomplish some other governmental 
goal. Th is argument seems particularly unpersuasive after these 
people had been promoting this system as a means to “level the 
playing fi eld” for years.

Conclusion
Some commentators have argued that the diff erences 

between the Millionaire’s Amendment and “clean elections” 
systems are so signifi cant that Davis should have little impact 
on their continued viability.37 In constitutional terms, however, 
“clean elections” systems are worse than the Millionaire’s 
Amendment because they are more discriminatory than 
McCain-Feingold. To say that any diff erence between the two 
means that “clean elections” systems should presumed to be 
constitutional is like saying a person is healthy because he has 
pneumonia instead of a cold.

Both courts and policy makers are beginning to recognize 
that Davis has changed the rules governing “clean elections.”38 
Davis makes existing laws an area ripe for constitutional 
challenge and should serve as a warning to legislative bodies 
seeking to restrict speech by imposing such systems. In that 
regard, Davis makes it likely that advocates of regulation will 
need to develop diff erent mechanisms in their eff orts to suppress 
speech and association in the coming years.
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