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THE REGULATION OF GRASSROOTS LOBBYING

By William R. Maurer*

resident Obama’s domestic policies have generated

opposition among many in the general public and

mobilized previously uninvolved citizens. This opposition
has manifested itself in public rallies, “tea party” protests, and
spirited feedback at town hall meetings. Supporters of the
president’s policies have accused those participating of being
part of a larger, organized conspiracy or, at the very least, pawns
of the healthcare industry, insurance companies, the Republican
and Libertarian parties, and K Street lobbyists.! Even White
House Press Secretary Robert Gibbs alleged that the protests
were the result of “groups.. . . that have bragged about organizing
and manufacturing that anger” who have been “busing people
in and planting people at these rallies.”

In a bit of irony, these protests against an expanding
and unrestrained federal government have resulted in calls for
the federal government to regulate and restrict that political
activity. The fact that these protests were not regulated by the
government disturbed many, particularly those seeking ever-
greater restrictions on the participation in and financing of
political campaigns. Those seeking increased regulation and
restriction of political speech pointed out that organizing efforts
to have citizens contact their elected officials is an area where
citizens may participate in the political process without having
to register and report to the government (at least at the federal
level). One prominent leader of the pro-regulation movement
noted, “Were hearing about it with the health care debate.
We're going to see it with the climate warming debate. We're
going to see it with the financial services reform debate. The
problem is, we don’t know what’s going on because there’s no
mandatory disclosure.” As a result, many are calling for federal
regulation of what is sometimes called “grassroots lobbying,”
or more derisively, “Astroturf lobbying.™

The effort to regulate and restrict citizen-to-citizen
political communication is not new, but the tea party activities
have revived calls for an expansion of the federal regulatory
apparatus into political activity at the very heart of the First
Amendment. In 2007, the U.S. Senate considered adding
grassroots lobbying registration to existing federal lobbyist
disclosure requirements.’ The provision was heavily promoted
by organizations traditionally backing campaign finance
restrictions, who urged its passage as a means to “increase
transparency and provide a more accurate record of paid
lobbying actions in Congress.”® Conservative groups and
the American Civil Liberties Union successfully persuaded
Congtess that such a measure would be unconstitutional, and
the Senate dropped the provision from the final bill. With the
rise in citizen opposition to the President’s agenda, it is likely
that some version of the 2007 regulation will be introduced
in the near future. This effort, critics say, represents a direct
challenge to the ability of ordinary citizens to participate in the
governmental process and will leave the political process in the

*William R. Maurer is an attorney with the Institute for Justice.

March 2010

hands of only those organizations with the resources to comply
with the complicated and sweeping regulatory requirements
some seek to impose.

What Do Grassroots Lobbying Laws Look Like?

Although the federal government does not regulate
grassroots lobbying, numerous states do, with varying levels
of intrusiveness. For instance, Washington, a state with one
of the most expansive laws, regulates the “grassroots lobbying”
activities of any person who has spent more than $1,000 in
the aggregate in any three months or $500 in any one month
“in presenting a program addressed to the public, a substantial
portion of which is intended, designed, or calculated primarily
7 “Legislation” is defined in the law to
cover “bills, resolutions, motions, amendments, nominations,
and other matters pending or proposed in either house of the
state legislature,” and the term “includes any other matter that

to influence legislation.

may be the subject of action by either house or any committee of
the legislature and all bills and resolutions that . . . are pending
approval by the governor.”® Within 30 days of becoming a
sponsor of a so-called grassroots lobbying campaign—what
many Americans would consider a fundamental aspect of
citizenship in a representative form of government—the sponsor
of the effort must register with the government.” The registration
statement must include the sponsor’s name, address, business,
and occupation, or, if the sponsor is an organization, the
names, addresses, and titles of the “controlling persons” of the
organization.'® The registration statement also must include the
names, addresses, and businesses or occupations of all persons
organizing or managing the “grassroots lobbying” effort, along
with the names and addresses of each person contributing
$25 or more to the effort and the aggregate amount of their
contributions.!!

In addition, a person or group classified as a grassroots
lobbying sponsor has to reveal the purpose of their efforts,
including the specific policy about which they are concerned,
and the totals of all expenditures made by the campaign, divided
into advertising (segregated by media and sometimes by outlet),
contributions, entertainment, office expenses (including rent),
salaries and wages, consultants, and printing and mailing
services."? Once the government has collected this mass of
information, the citizen activist is still not done; the government
also requires the person who has engaged in such activities to
file monthly reports of activities and update the information
contained in the registration statement."

States such as West Virginia,' Oregon,'” and California'®
have laws similar to Washington’s and directly regulate
“grassroots lobbying” or the solicitation of others to contact
state officials. Other states, such as Florida'” and New York,'®
regulate attempts to “influence legislation,” a more amorphous
term that provides even less guidance than explicit grassroots
lobbying laws but nonetheless appears to encompass grassroots
activism within the scope of the regulations. In all, over thirty
states regulate, in one form or another, citizen-to-citizen contact
to urge political change.
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The complexity, expense, and heavy price for any errors
in following laws like Washington’s suggest these laws create a
powerful disincentive for ordinary citizens to engage in political
advocacy. Ordinary citizens, unable to bear the burden of
hiring lawyers to guide them through state law, administrative
code provisions, case law, and agency handbooks, simply quit
the field, leaving political input to professional lobbyists, who
are well-equipped to maintain the infrastructure necessary to
meet the often-times incomprehensible legal requirements set
out in these laws.

Constitutional Implications

The regulation of citizen-to-citizen contact about political
change is fully protected by the First Amendment. After all,
lobbying disclosure laws regulate a fundamental aspect of
American citizenship:

The right of the people peaceably to assemble for the
purpose of petitioning Congress for a redress of grievances,
or for any thing else connected with the powers or duties
of the national government, is an attribute of national
citizenship, and, as such, under the protection of, and
guaranteed by, the United States. The very idea of
government, republican in form, implies a right on the
part of its citizens to meet peaceably for consultation in
respect to public affairs and to petition for a redress of
grievances."”

'This protection extends to laws that indirectly threaten the rights
to speak, petition, or assemble. As the U.S. Supreme Court has
said, “The First Amendment would . . . be a hollow promise
if it left government free to destroy or erode its guarantees by
indirect restraints so long as no law is passed that prohibits free
speech, press, petition, or assembly as such.”?

Nonetheless, the courts have been surprisingly accepting
of laws regulating citizen-to-citizen political communication.
Indeed, while the U.S. Supreme Court has been moving in
a more deregulatory direction in campaign finance cases, its
“grassroots lobbyist” jurisprudence has remained untouched for
more than five decades. In 1954, the U.S. Supreme Court, in
the case of U.S. v. Harriss, considered the constitutionality of the
Federal Lobbying Act, which regulated any efforts regarding the
“passage or defeat of any legislation by the Congress” and any
efforts to “influence, directly or indirectly, the passage or defeat
of any legislation by the Congress.”*! The Court concluded that
disclosure of lobbyists’ activities was necessary for Congressional
“self-protection,” that such disclosure was designed to “safeguard
a vital national interest,” and that any impact on free speech
rights occurred merely because of “self-censorship.”** In deciding
the case, however, the Court purported to limit the scope of the
statute, stating that Congress’s intent was to achieve disclosure of
“direct communication with members of Congress on pending
or proposed federal legislation.” Nevertheless, the Court
defined “direct communication” to include “direct pressures,
exerted by the lobbyists themselves or through their hirelings
or through an artificially stimulated letter campaign.”

Harriss has been the basis for subsequent decisions
upholding the constitutionality of lobbying disclosure laws,
even in the face of judicial recognition that such laws regulate
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and restrict the exercise of fundamental rights.” More to the
point, however, the language regarding “artificially stimulated
letter campaign[s]” has been used to uphold almost every
grassroots lobbying disclosure law to come before the courts
since 1954.%

Critics of this line of jurisprudence argue that it is time the
Court revisits this issue and clearly states that the dicta of Harriss
regarding “artificially stimulated letter campaigns” is inconsistent
with the protections of the First Amendment. Indeed, they say,
Harriss itself is internally contradictory—it purports to limit
the law to direct communications with Congress, which it then
defines to include indirect communications with Congress.
Also, many, if not most, of the assumptions underlying Harriss
have been rejected in subsequent First Amendment decisions,
calling into question the legitimacy of any reliance on this
decision to uphold grassroots lobbying laws. For instance, the
Court’s assumption that laws that result in self-censorship are
constitutional under the First Amendment has long since been
rejected—indeed, the Supreme Court rejected this assumption
later in the 1950’s”—but it continues to guide courts examining
grassroots lobbying laws.

Moreover, Harriss's assumption that legislative “self-
protection” was related to a “vital national interest” is inconsistent
with the Court’s modern First Amendment jurisprudence, which
requires the government to prove that a disclosure law bears a
substantial relationship to a sufficiently important governmental
interest.?® In other words, it is incumbent on the government to
prove how “legislative self protection” is sufficiently important
to warrant burdening fundamental First Amendment freedoms
and how the government “protecting” itself from the input of
the very people on whose behalf it purports to act furthers this
interest. If; in fact, the government does need to be protected
from communications from the people, then our elected officials
are no longer representing the people, but ruling them.

The courts must also recognize that the world has shifted
beneath the factual assumptions that underlie Harris. Another
key assumption behind Harriss (and many campaign finance
cases) is that the cost of mandatory disclosure of political activity
is low. However, recent scholarship by Professor Jeffrey Milyo
of the University of Missouri and Dr. Dick Carpenter of the
University of Colorado and the Institute for Justice calls this
conclusion into serious question: complex disclosure rules are,
in fact, burdensome and deter political speech.?” Indeed, Prof.
Milyo, in his forthcoming study, Mowing Down the Grassroots:
How Grassroots Lobbying Disclosure Laws Suppress Political
Participation, concludes that such disclosure laws act to suppress
political participation in a manner similar to campaign finance
disclosure laws.

Recent elections have also shown that publicly-accessible
government-run databases of political activity can result in
harassment, economic reprisals, and even violence perpetrated
by opponents on contentious issues.”> Many states post the
information collected through disclosure laws on state-run
websites, essentially collecting what some might deem an
enemies list for those in power or the political or ideological
opponents of grassroots activists. Technology has made
harassment of one’s political and ideological opponents simple,
cheap, and effective. Harriss was issued decades before the
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Internet made accessing databases of political activity easily
available to anyone with access to a computer. In 1954, the
cost of accessing information on political activity was relatively
high. Now, the Internet has allowed the government to create
government-run databases of political activity that can be
accessed with just a few keystrokes. Twenty-first century
technology has made Harriss a vestigial organ of a pre-digital age
when accessing the information in the government’s possession
was difficult, time-consuming, and expensive, and any current
grassroots lobbying law must be considered in light of the ease
with which public information can be used to harass, coerce,
and threaten. In that regard, the United States Supreme Court
will soon consider the constitutionality of releasing the names
of individuals who signed a petition to place a referendum on
the ballot to repeal Washington’s “everything but marriage”
domestic partnership law in light of evidence that release would
result in coercion or a backlash.”!

Conclusion

Congress has concluded that it cannot constitutionally
reach and regulate citizen-to-citizen communications urging
political change, and there is no reason for Congress to heed
pro-regulation calls to revisit this question. Federal courts now
have the opportunity to recognize that the law, technology,
and the ability of political opponents and government officials
to access information about the political activity of ordinary
citizens has changed dramatically since 1954, and to hold that,
under current interpretations and any plain meaning of the
First Amendment, the regulation of citizen-to-citizen political
advocacy is unconstitutional.
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