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INTRODUCTION 

This Court is again faced with whether the Washington 

Constitution mandates that a municipality pay compensation to innocent 

third parties when that government damages property during a police 

investigation.1  The City of Kent (the “City”) and amicus curiae 

Washington State Association of Municipal Attorneys (WSAMA) urge 

this Court to apply the reasoning of the California Supreme Court in 

Customer Co. v. City of Sacramento, 10 Cal. 4th 368, 41 Cal. Rptr. 2d 

658, 895 P.2d 900 (1995) (“Customer Co.”), and hold that the government 

need only provide compensation when the government damages property 

pursuant to public works projects or a condemnation.  Resp’t’s Br. 13-17; 

Br. Of WSAMA As Amicus Curiae 8-12.  This Court followed that path in 

Eggleston v. Pierce County, 148 Wn.2d 760, 772, 64 P.3d 618 (2003), 

when it held that the government need not compensate an innocent third 

party for property seized as evidence.  To continue on this path, however, 

would essentially rewrite our state constitution and remove fundamental 

protections for Washington residents.2

                                                 
1 Amicus curiae Institute for Justice Washington Chapter assumes solely for the purposes 
of this brief that the actions of the police here were not negligent and did not constitute a 
trespass on Leo Brutsche’s property.   
2 Other courts have adopted the Customer Co. decision without noting the flaws in its 
reasoning or its questionable application outside of California.  Kelley v. Story County 
Sheriff, 611 N.W.2d 475, 482 (Iowa 2000); Sullivant v. City of Oklahoma City, 940 P.2d 
220, 225 (Okla. 1997); Major v. City of St. Petersburg, 864 So.2d 1145, 1150 (Fla. Dist. 
Ct. App. 2003); but see Lee v. City of Chicago, 330 F.3d 456, 476 (7th Cir. 2003) (Wood, 



This Court should reject the Customer Co. approach because it is 

utterly inconsistent with this Court’s constitutional jurisprudence.  In 

Customer Co., the California Supreme Court rejected a plain meaning 

interpretation of the California Constitution, rejected the equitable 

foundations for requiring payment of just compensation, and adopted a 

logically dubious approach to constitutional interpretation that severely 

restricts constitutional protections.   The California court’s approach is 

inconsistent with how this Court interprets the Washington Constitution 

and this Court should therefore explicitly reject its earlier reliance on 

Customer Co., overrule Eggleston to the extent that that case relied upon 

Customer Co., and hold that the City is liable to Leo Brutsche for the 

damage it caused to his trailer.  

IDENTITY AND INTEREST OF AMICUS CURIAE 
 

The Institute for Justice is a nonprofit, public interest legal center 

committed to defending and strengthening the essential foundations of a 

free society:  private property rights, economic and educational liberty, 

and the free exchange of ideas.  The Institute believes that “[i]ndividual 

freedom finds tangible expression in property rights.”  See United States v. 

James Daniel Good Real Property, 510 U.S. 43, 61, 114 S. Ct. 492, 126 L. 

Ed. 2d 490 (1993).  The national office of the Institute for Justice has 
                                                                                                                         
J., concurring) (noting that innocent third party whose property is damaged by police 
during investigation may have a claim under Fifth Amendment to U.S. Constitution).   
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litigated property rights cases throughout the country and has filed amicus 

curiae briefs in important cases nationwide.  The Institute was the lead 

counsel for the property owners in Kelo v. City of New London, 545 U.S. 

469, 125 S. Ct. 2655, 162 L. Ed. 2d 439 (2005), at the United States 

Supreme Court regarding the condemnation of private property for the 

benefit of private interests.  In the wake of Kelo, the Institute has 

dedicated itself to ensuring that the state constitutional guarantees to 

possess one’s property free from unfair governmental interference remain 

vibrant.  In that regard, the Institute for Justice Washington Chapter (IJ-

WA) litigates the same issues as the national office, but places special 

emphasis on vindicating rights protected by the Washington Constitution.   

The instant case involves a fundamental right guaranteed by the 

Washington Constitution:  the right of Washington residents to be justly 

compensated when the government damages their property.  As such, this 

case is of vital interest to amicus curiae IJ-WA. 

STATEMENT OF THE CASE 
 
 IJ-WA adopts the Statement of the Case in the Petition for Review.   

ARGUMENT 
 
 The City seeks to weaken the constitutional protections for private 

property contained in article I, section 16 by restricting compensation 

under that clause to only damage caused by public works projects.  To 
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absolve themselves from having to pay just compensation to innocent 

owners whose property is damaged by police in the course of 

governmental activity, the City and WSAMA urge this Court to simply 

apply its decision in Eggleston, including this Court’s adoption of the 

California Supreme Court’s decision in Customer Co.  However, 

Customer Co. was a badly reasoned decision and represents an approach 

to constitutional interpretation completely inconsistent with how this 

Court interprets the Washington Constitution.  The Customer Co. 

decision’s treatment of the California Constitution’s just compensation 

clause essentially rewrote that provision to apply only in narrow 

circumstances.  In contrast, the history, intent and words of our state 

constitution do not mandate such a narrow reading of our clause.  This 

Court should disavow its earlier reliance on Customer Co. and overrule or 

narrow Eggleston to the extent that that decision relied upon Customer Co.     

A. The Plain Meaning Of The Washington Constitution Mandates 
That The Government Compensate Property Owners For 
Damage Caused By The Government  

 
 In Eggleston, this Court considered whether the Washington 

Constitution mandated that Pierce County compensate an innocent 

property owner after that municipality, pursuant to a police investigation, 

removed a load-bearing wall from the property owner’s house, causing the 

entire structure to become unsafe.  Eggleston, 148 Wn.2d at 764.  This 

 4 



Court concluded that the Washington Constitution did not mandate 

compensation because Pierce County removed the wall pursuant to its 

police powers and only an exercise of the eminent domain power would 

result in a compensatory activity.  Id. at 773-74.  This Court adopted the 

reasoning of the California Supreme Court in Customer Co., which 

likewise held that damages done to the property of innocent third parties 

pursuant to the police power were not compensable and that the California 

Constitution’s “just compensation” requirement applied only to damages 

caused by public works projects.  Id. at 772; Customer Co., 10 Cal. 4th at 

370.3  The City and WSAMA urge a similar result here. 

However, to achieve the result in Customer Co., the California 

Supreme Court disregarded the plain meaning of the California 

Constitution.  In contrast, this Court begins, and often ends, its analysis of 

by applying the words of the Washington Constitution.   

1. In Contrast To This Court’s Interpretation Of The 
Washington Constitution, The California Supreme 
Court Rejected A “Plain Meaning” Approach To The 
California Constitution 

 
 The Washington Constitution provides, in pertinent part: 

                                                 
3 This Court also relied upon the Iowa Supreme Court’s decision in Kelley.  WSAMA 
again urges this Court to follow this case here.  Br. of WSAMA as Amicus Curiae 8.  
However, that case has no application here because the provision of the Iowa 
Constitution at issue in Kelley does not require compensation when the government 
damages private property.  See Iowa Const. art. I, § 18 (“Private property shall not be 
taken for public use without just compensation first being made…”).   
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No private property shall be taken or damaged for public or 
private use without just compensation having been first 
made…. 

 
Wash. Const. art. I, § 16.  The California Constitution provides: 

Private property may be taken or damaged for public use 
only when just compensation, ascertained by a jury unless 
waived, has first been paid to, or into court for, the owner. 
 

Cal. Const. art. I, § 19.   

By their terms, both provisions would seem to require the 

government to compensate an innocent property owner whose property is 

damaged by the government pursuant to the government’s public duties.  

However, the California Supreme Court rejected a “literal” interpretation 

of section 19 of article I, concluding that such an approach is “overly 

simplistic.”  Customer Co., 10 Cal. 4th at 378.  Instead, the court 

concluded, “[S]ection 19 never has been applied in a literal manner, 

without regard to the history or intent of the provision.”  Id.   

 In contrast to the California Supreme Court’s conclusion that 

reading the constitution to mean what it says is “overly simplistic,” this 

Court uses a different approach:  “Where the text of a constitutional 

provision is plain, the court must give the language its reasonable 

interpretation without further construction.”  Locke v. City of Seattle, No. 

79222-4, slip op. at 7-8 (Wash. Sup. Ct. Dec. 13, 2007) (emphasis added).  

“If the text is clear, then no construction or interpretation is necessary.”  
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Larson v. Seattle Popular Monorail Auth., 156 Wn.2d 752, 758, 131 P.3d 

892 (2006).  Thus, under this Court’s method of constitutional 

interpretation, the “literal” meaning of the constitution is typically the 

beginning and end of this Court’s analysis. 

Here, the government damaged Leo Brutsche’s property by using it 

to protect the public.4  Under a literal reading of our constitution, this 

Court need go no further—the City must compensate Mr. Brutsche. 

2. The Definition Of “Damage” In 1889 Did Not 
Distinguish Between Damage Caused By Public Works 
And Other Causes 

 
 The words of the constitution are given their common and ordinary 

meaning, as determined at the time they were drafted.  Wash. Water Jet 

Workers Ass’n v. Yarborough, 151 Wn.2d 470, 477, 90 P.3d 42 (2004).  

The words of the Washington Constitution are an expression of the 

people’s will, adopted by them.  State ex rel. Albright v. City of Spokane, 

64 Wn.2d 767, 770, 394 P.2d 231 (1964).  They are given the meaning 

people of common intelligence would have given them.  See State ex rel. 

State Capitol Comm’n v. Lister, 91 Wash. 9, 14, 156 P. 858 (1916).  

Reviewing common dictionaries published at or around the time of 

                                                 
4 The City and WSAMA may argue that the City never devoted Leo Brutsche’s doors or 
his trailer to a “public use”–it just destroyed the doors and damaged the trailer.  However, 
this Court does not read the just compensation requirement so narrowly.  See Dickgieser 
v. State, 153 Wn.2d 530, 538-40, 105 P.3d 26 (2005) (government liable where third 
party logged state lands, causing floods and damage to downstream property owner; 
government never “used” the land in question).     
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our Constitutional Convention demonstrates that “people of common 

intelligence” in 1889 made no distinction between “damage” caused by 

public works and “damage” caused by an exercise of the police power.  

The Encyclopaedic Dictionary of 1894 defined “damage” as “I. Ordinary 

Language: 1. Any hurt, injury, mischief, or detriment done to any person 

or thing … 2. The hurt, injury, mischief, or detriment suffered by anyone; 

any loss or harm incurred.”  2 The Encyclopaedic Dictionary 1441 (1894).  

Webster’s Dictionary from 1903 defined “damage” as “Any permanent 

injury or harm to person, property, or reputation; an inflicted loss of value; 

detriment; injury; harm.”  An American Dictionary of the English 

Language 332 (1903).5  Thus, the common understanding of the people 

that ratified our constitution was that the government must pay just 

compensation when it causes “hurt,” “injury,” or “detriment” to any 

“thing” or was responsible for “an inflicted loss of value” pursuant to a 

public use.  There is no distinction whatsoever between “damage” caused 

by public works projects and damage caused by other activities and no 

distinction between the police power and the eminent domain power.  In 

                                                 
5 An emphasis on the plain language of this clause should insulate the government from 
an onslaught of “regulatory takings” claims related to the “or damaged” language, given 
that a regulation that permits a property owner to continue to use their property does not 
“take,” and likewise does not “damage,” the property unless the impact is so severe that 
the impact to the property owner outweighs the benefit to society.  See Dep’t of Ecology 
v. Pacesetter Constr. Co., 89 Wn.2d 203, 208, 571 P.2d 196 (1977) (noting that the 
government need not compensate a property owner for regulations unless the imposition 
on the owner outweighs the benefit to the public).  
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other words, these distinctions arose only in the minds of California 

Supreme Court justices.  “Generally speaking, the meaning given to words 

by the learned and technical is not to be given to words appearing in a 

Constitution.”  State Capitol Comm’n, 91 Wash. at 14.6

Had the drafters of our Constitution wished to put the narrow 

restrictions on article I, section 16’s just compensation requirement before 

the voters in 1889, they certainly could have.  The Framers, for instance, 

deliberately chose language in the Declaration of Rights that is distinct 

from the federal constitution.  As Justice Utter noted: 

It is reasonable to assume that the men who drafted the 
Washington Constitution, many of whom were lawyers, 
were well aware of these linguistic differences [between the 
Federal and Washington State Constitutions] and their 
likely effect on the future legal interpretation of their work, 
and that they therefore intended to create such differences.   

 
Robert F. Utter, Freedom and Diversity in a Federal System: Perspectives 

on State Constitutions and the Washington Declaration of Rights, 7 U. 

Puget Sound L. Rev. 491, 515 (1984) (footnotes omitted).  Similarly, the 

Framers could have crafted a just compensation clause that limited 

compensation only to damage caused when the government engaged in 

                                                 
6 But even if we were to look to the legal definition of “damage” existing at the time, 
there is no distinction between “damage” caused by public works projects and “damage” 
caused pursuant to the police power.  In 1891, Black’s defined “damage” as “Loss, injury, 
or deterioration, caused by the negligence, design, or accident of one person to another, in 
respect of the latter’s person or property.”  Black’s Law Dictionary 315 (1891).  Thus, 
even the strictly “legal” definition of “damage” did not make the narrow distinctions 
adopted by the California Supreme Court. 
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public works projects or condemnations.  They did not and we should not 

assume that this choice was anything but deliberate. 

B. This Court Should Interpret The Washington Constitution 
Independently From The California Constitution 

 
It is tempting to stop there—the constitution means what it says 

and any further interpretation is unnecessary.  However, even if this Court 

were to review the history, context and purpose of the just compensation 

clause, the result would be the same—the City must compensate Mr. 

Brutsche for the damage it did to his property. 

The California Supreme Court, as noted above, rejected a literal 

interpretation of their constitution, and came to the opposite conclusion 

based on the history of the California Constitution.  Specifically, in 

Customer Co., the California Supreme Court concluded, after examining 

the historical record of the California Constitutional Convention, that, 

given the debates on the issue, “the addition of the words ‘or damaged’ to 

the 1879 Constitution was intended to clarify that application of the just 

compensation provision is not limited to physical invasions of property 

taken for ‘public use’ in eminent domain, but also encompasses special 

and direct damage resulting from the construction of public 

improvements.”  Customer Co., 10 Cal. 4th at 379-80.  Despite the 

differences in language and history, in Eggleston, this Court, in adopting 
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the California court’s construction, noted that the California Supreme 

Court’s interpretation of its just compensation clause is especially 

important because Washington’s clause was modeled after California’s.  

Eggleston, 148 Wn.2d at 772 n.8.  However, this Court has since 

recognized that when the language and history of a constitutional 

provision differs from state to state, an independent analysis of our state 

constitution is warranted.  Andersen v. King County, 158 Wn.2d 1, 15-16, 

138 P.3d 963 (2006) (plurality opinion); see also Robert F. Utter & Hugh 

D. Spitzer, The Washington Constitution: A Reference Guide 10 (2002) 

(“However, it should be emphasized that even where the Washington 

Constitution contains language identical to a provision of the U.S. or some 

other state constitution, it is quite possible that the intent of the framers 

was different from that of the framers of the other constitution.”).  Thus, 

an independent analysis is appropriate because the history and background 

of California’s Constitution is significantly different than Washington’s.   

1. The Language Of The California Clause Is Significantly 
Different From Washington’s Clause 

 
The California Constitution was enacted in 1879, ten years before 

Washington’s, and the language of its protections for property 

significantly differs from article I, section 16.  Compare the full text of 

article I, section 19 of the California Constitution 
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Private property may be taken or damaged for public use 
only when just compensation, ascertained by a jury unless 
waived, has first been paid to, or into court for, the owner.  
The Legislature may provide for possession by the 
condemnor following commencement of eminent domain 
proceedings upon deposit in court and prompt release to the 
owner of money determined by the court to be the probable 
amount of just compensation. 

 
with the original version of article I, section 16 of the Washington 

Constitution: 

Private property shall not be taken for private use, except 
for private ways of necessity, and for drains, flumes or 
ditches on or across the lands of others for agricultural, 
domestic or sanitary purposes. No private property shall be 
taken or damaged for public or private use without just 
compensation having first been made, or paid into court for 
the owner, and no right of way shall be appropriated to the 
use of any corporation other than municipal, until full 
compensation therefor be first made in money, or 
ascertained and paid into the court for the owner, 
irrespective of any benefit from any improvement proposed 
by such corporation, which compensation shall be 
ascertained by a jury, unless a jury be waived as in other 
civil cases in courts of record, in the manner prescribed by 
law. Whenever an attempt is made to take private property 
for a use alleged to be public, the question whether the 
contemplated use be really public shall be a judicial 
question, and determined as such without regard to any 
legislative assertion that the use is public. 
 

The Washington provision is far more protective of private property than 

the California clause—California’s clause does not have an explicit 

restriction on private takings, does not mandate that only courts may make 

a final determination of public use, and is less explicit in its procedural 
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mandates for compensating property owners.  The difference in these 

provisions shows a greater concern by our Framers with protecting private 

property from governmental abuse.  As such, this Court should not view 

article I, section 16’s just compensation clause as simply identical to the 

California provision.  See Andersen, 158 Wn.2d at 15-16. 

2. Significant Portions Of The California Constitutional 
Convention Were Hostile To Private Property 
Ownership 
 

The California Constitutional Convention, while sharing some of 

the same concerns of the Washington Constitutional Convention (notably 

a distrust of railroads and other corporate interests), was far more radical 

and demonstrated some hostility towards the concept of private property.  

See Timothy Sandefur, A Natural Rights Perspective on Eminent Domain 

in California: A Rationale For Meaningful Judicial Scrutiny of “Public 

Use,” 32 Sw. U. L. Rev. 569, 632-53 (2003).  At that convention, the 

socialist Workingmen’s Party was a major force and the Convention 

seriously considered a number of proposals to limit the right to own 

private property.  Id. at 632.  No similar movement gained any ground in 

the Washington Constitutional Convention.  As such, the history of the 

California provision is significantly different and therefore an independent 

analysis is warranted.  See Andersen, 138 Wn.2d at 16.   

 13 



C. Washington’s Framers Drafted A Clause Strongly Protective 
Of An Individual’s Right To Own And Enjoy Property 

 
1. Washington’s Framers Continually Revised Our 

Constitution To Protect Individual Rights In Property 
 
In contrast to the history of the California clause, the historical 

evidence demonstrates that at the Washington Constitutional Convention, 

the Framers of our constitution continually revised the language of article 

I, section 16 to make it more protective of private property, consistent with 

their concerns with protecting individual liberty.  See James M. Dolliver, 

Condemnation, Credit, and Corporations in Washington: 100 Years of 

Judicial Decisions—Have the Framers’ Views Been Followed?, 12 U. 

Puget Sound L. Rev. 163, 171-73 (1989) (hereinafter, “Dolliver”).  The 

original proposed language concerning eminent domain stated that 

“Private property shall not be taken nor damaged for public use without 

just compensation therefor.”  The Journal of the Washington State 

Constitutional Convention (1889) §16, at 504 (Beverly Paulik Rosenow 

ed., 1962) (hereinafter “Journal”).  Subsequently, the Committee on 

Preamble and Declaration of Rights reported a clause that more closely 

matched the final version but did not contain an instruction to the judiciary 

that the courts disregard any legislative assertion that the contemplated use 

is public.  Journal at 155.  The Committee on the Judicial Department 

further expanded the proposal to make it even more protective of private 
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property.  Journal at 264-65.  This was the provision the framers adopted 

and the people ratified as article I, section 16 of the State Constitution. 

The continual expansion of the language of the provision from 

introduction to adoption demonstrates that the Framers considered the 

protections of private property contained within the Federal Constitution 

to be inadequate.  In that regard, the Framers clearly intended that the 

citizens of Washington be compensated when the government “damaged” 

their property pursuant to government action.   

2. The Framers Intended The Phrase “Or Damaged” To 
Mean Something 

 
While the Federal Constitution merely provides that private 

property shall not be “taken” without just compensation, the state 

constitution mandates that property shall not be “taken or damaged.”  

Thus, Justice Dolliver’s historical research led him to conclude: 

Given the language of section 16, the debates, and the 
accepted constitutional theories of the day, some framers’ 
intent is evident.  Beyond the traditional and universal 
intent to protect private property from being taken by the 
sovereign by limiting the power of eminent domain, the 
framers followed the lead of many states in seeking also to 
protect against damage to property short of a complete 
taking by the sovereign. 
 

Dolliver at 173.  Similarly, Professor Stoebuck concluded that by adding 

the word “damaged,” the Framers’ “original intent was that certain kinds 

of interferences that were not ‘takings’ would be ‘damagings,’ i.e., that the 
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words were not synonymous.”  William B. Stoebuck, Nontrespassory 

Takings In Washington 9 (1980).  Thus, the Framers crafted a provision 

that sought to extend the situations in which property owners were to be 

compensated beyond traditional exercises of eminent domain. 

3. A Near-Contemporaneous Interpretation Demonstrates 
That The Just Compensation Clause Is Not As Limited 
As The City Suggests 

 
Just three years after the passage of Article I, section 16, this Court 

defined “damaged” in Brown v. City of Seattle, 5 Wash. 35, 31 P. 313 

(1892).  Justice Stiles, a convention delegate, wrote for the Court:  

“Damaged” does not mean the same thing as “taken,” in 
ordinary phraseology.  The makers of the [1870] Illinois 
constitution used the word in that instrument for some 
purpose . . . After almost twenty years of discussion and 
decision in Illinois and other states, we put the words 
“taken or damaged” into our constitution, and they must 
have their effect.  In Chicago v. Taylor, 125 U.S. 161 (8 
Sup. Ct. 820, 31 L. Ed. 638), the court said: 
 

…  [I]t would be meaningless if it should be 
adjudged that the [Illinois] constitution of 1870 
gave no additional or greater security to private 
property sought to be appropriated to public use 
than was guaranteed by the former constitution 
[without the word “damaged”].  

 
Brown, 5 Wash. at 40-41 (quoting Chicago v. Taylor, 125 U.S. 161, 168-

69, 8 S. Ct. 820, 31 L. Ed. 638 (1888) (emphasis added)). 

 The California court concluded that similar words were added to 

the California Constitution only to compensate property owners whose 
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property is damaged during public works projects.  It is undoubtedly true 

that both the California clause and the Washington clause mandate 

compensation in such instances.  However, as Justice Baxter pointed out 

in dissent in Customer Co., while such a clause obviously applies to 

traditional exercises of “eminent domain,” 

nothing in the section states or implies the converse, i.e., 
that just is due only where traditional eminent domain 
proceedings are possible or appropriate…  [T]he language 
of the 1879 Constitution discloses no such limitation.  That 
the convention’s delegates used contemporaneous 
examples to illustrate why the additional protective 
language was needed does not demonstrate that the 
protection applies only to injuries of that kind. 
 

Customer Co., 10 Cal. 4th at 407 (Baxter, J., dissenting) (emphasis in the 

original).  Given that the history of the Washington Constitution 

demonstrates that the Framers desired broad protections for Washington 

citizens and crafted a provision that does not limit its application to public 

works projects, this Court should reject the majority holding in Customer 

Co. and instead adopt the views of Justice Baxter in dissent.7  

                                                 
7 Of course, the California courts have the transcripts of the California Constitutional 
Convention, while the transcripts of the Washington Convention were presumably 
destroyed.  Journal at vii.  However, none of the contemporaneous accounts of the 
Washington Convention that amicus curiae IJ-WA has reviewed alludes to a desire on the 
Framers’ part to limit the payment of just compensation in the manner described by the 
California Supreme Court.  If anything, what historical evidence that exists proves Justice 
Baxter’s point—the Washington Constitution’s “or damaged” clause was designed to 
require compensation for consequential damages from a taking of adjacent land, but 
nothing suggests that the clause was limited to only those circumstances.  See W. Lair 
Hill, A Constitution Adopted To The Coming State: Suggestions By Hon. W. Lair Hill 8 
(1889) (describing purpose of “or damaged” language in proposed Washington 
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4. The Words “Or Damaged” Were Added To The 
Washington Constitution To Ensure Fairness  

 
In Customer Co., the California court concluded that these words 

were designed solely to provide a method of compensation for exercises of 

eminent domain pursuant to public works projects.  Customer Co., 10 Cal. 

4th at 379.  The California court concluded that “Although in many 

circumstances it may appear ‘fair’ to require the government to 

compensate innocent persons for damage resulting, for example, from 

routine efforts to enforce the criminal laws, inverse condemnation is an 

inappropriate vehicle for achieving this goal because it was not designed 

for such a purpose.”  Id. at 389.  Likewise, this Court in Eggleston 

concluded that “While we too feel the pull of the justness of the cause, the 

vehicle is not article I, section 16.”  Eggleston, 148 Wn.2d at 774. 

With all due respect, this Court’s conclusion in Eggleston that 

issues of fairness should not guide its interpretation of the just 

compensation clause is simply wrong.  Justice Stiles conclusively 

demonstrated that equity is its very purpose: 

If private property is damaged for the public benefit, the 
public should make good the loss to the individual.  Such 
always was the equity of the case, and the constitution 
makes the hitherto disregarded equity now the law of it. 
 

                                                                                                                         
Constitution, but emphasizing the equitable foundation of this concern).  Absent such 
evidence, it would be an error to simply ascribe to our Framers such a narrow reading 
when the provision they wrote is quite broad.   
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Brown, 5 Wash. at 41; accord Hill, supra note 7, at 8 (“Such cases 

[concerning damage caused by taking adjacent land] are certainly within 

the equity of the rule against taking private property for public use without 

compensation.  They appeal as forcibly to the sense of justice as if the 

damaged property were itself appropriated.”).  Assuming Hill and Justice 

Stiles understood the motivations behind the constitution they helped 

write, article I, section 16 mandates that the City compensate Leo 

Brutsche for the damage done to his property—it is, after all, only fair.      
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CONCLUSION 
 
 This Court should engage in an independent analysis of the 

Washington Constitution and disavow its earlier reliance on the majority 

decision in Customer Co.  The words, history, and intent of our 

constitutional provision mandate both an independent analysis and a 

different result.  The Court of Appeals should be reversed. 

RESPECTFULLY submitted this 18th day of December 2007. 
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