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Intervenor defendant New Jersey State Funeral Directors Association, Inc. 

(“NJSFDA”) submits this brief  in support of its motion to dismiss the Complaint 

of plaintiffs Roman Catholic Archdiocese of Newark (“Archdiocese”), Emilio 

Mazza and Dennis Flynn, Sr. (collectively, “Plaintiffs”) for failure to state a claim 

upon which relief can be granted.    

PRELIMINARY STATEMENT 

In 1971, the New Jersey Legislature codified the common law prohibition 

against the sale of monuments, vaults and private mausoleums by public non-

sectarian cemeteries.  N.J.S.A. 8A:5-3, repealed by Cemetery Act of 2003, 

N.J.S.A. 45:27-1 et seq.  That law and its successor, the Cemetery Act of 2003, 

exempted private religious cemeteries because such regulation was unnecessary – 

private, religious cemeteries simply did not engage in the monument or vault 

businesses.  In 2013, after 160 years of contrary practice, the Archdiocese began 

selling “inscription rights” for monuments – another name for selling monuments.  

A State trial court held that such commercial conduct by a private religious 

cemetery was not restricted by the Cemetery Act of 2003.  In response to the State 

court’s decision, the New Jersey Legislature passed and, on March 23, 2015, 

Governor Christie signed amended Assembly Bill 3840 (“A3840” or the 

“Amendment”) into law, codified as N.J.S.A. 16:1-7.1, aligning the restrictions 

upon private religious cemeteries with those that had long prohibited all other New 
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Jersey cemeteries from manufacturing or selling memorials and vaults, or the 

business and practice of funeral directing.  

Plaintiffs have challenged the Amendment on several constitutional grounds: 

(1) Due Process; (2) Equal Protection; (3) the Privileges or Immunities Clause of 

the Fourteenth Amendment; and (4) the Contracts Clause of Article I, Section 10.  

Plaintiffs’ challenge to the Amendment must fail because all of the public policy 

considerations justifying restrictions upon public non-sectarian cemeteries apply 

with equal or more force to private religious cemeteries.  In short, New Jersey’s 

consumer protection interests are rationally furthered by the State’s determination 

to prevent all cemetery owners from leveraging their inherent competitive and 

State-granted special economic advantages to the detriment of the public and those 

engaged in the businesses of selling memorials, vaults and private mausoleums.   

STATEMENT OF FACTS 

I. Enactment of the Amendment And Preexisting New Jersey Law 
Regulating The Manufacture And Sale Of Memorials, Private 
Mausoleums and Vaults By Secular Cemeteries. 

The Amendment eliminates an exemption for religious cemeteries from 

longstanding prohibitions against New Jersey cemetery companies engaging in the 

manufacture or sale of memorials, private mausoleums, and vaults.  See 
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Governor’s Conditional Veto Message to A.3840;1 compare N.J.S.A. 16:1-7.1(a) 

and N.J.S.A. 45:27-16(c).  The preexisting prohibitions are set forth in the New 

Jersey Cemetery Act, N.J.S.A. 45:27-16(c), which regulates statutorily defined 

“cemetery companies” which exclude private religious cemeteries.2  See N.J.S.A. 

45:27-2.   

II. The Archdiocese’s Sale Of Memorials and Private Mausoleums And 
The Resulting State Court Litigation By The Monument Builders Of 
New Jersey. 

In 2006, the Archdiocese implemented a program which it now calls the 

“inscription rights” program.  Compl., ¶ 112.3  Initially, the Archdiocese used this 

program to offer private mausoleums at its cemeteries, which the Archdiocese 

would own and agree to maintain, repair and restore.  Compl., ¶ 125; Monument 

Builders of New Jersey, Inc.  v. Roman Catholic Archdiocese of Newark, 2015 WL 

3843706, *1 (N.J. Super. App. Div.  June 23, 2015).  Later, in June 2013, the 

                                                 
1   A true and correct copy N.J.S.A. 16:1-7.1, together with the Governor’s 
Conditional Veto Message, is attached as Exhibit 1 to the Certification of Karen A. 
Confoy, Esq. filed in support of NJSFDA’s motion to intervene.  The Court can 
and should consider the legislative history of the Amendment in connection with 
NJSFDA’s motion to dismiss.  See infra at Argument § I.   
 
2    Private religious cemeteries are subject to some provisions of the Cemetery 
Act and can elect to subject themselves to other provisions of that law in 
circumstances not relevant to this motion.  See generally N.J.S.A. 45:27-1 to -41.   
 
3   For purposes of this motion only, NJSFDA accepts as true any “well-
pleaded” facts asserted in the Plaintiffs’ Complaint. 
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Archdiocese began selling “inscription rights” for monuments; the Archdiocese 

had never previously sold monuments through its cemeteries in the 160 years since 

its foundation in 1853.  Monument Builders, 2015 WL 3843706 at *1; see also 

Compl., ¶¶ 13, 127.   

Under the “inscription rights” program, the Archdiocese typically orders a 

monument when the contract is formed and the cost paid.  Compl., ¶ 118.  The 

Archdiocese then takes delivery of the monument from a manufacturer in 

Vermont, called Rock of Ages.  Id.  After the parishioner passes away, the 

Archdiocese arranges for the final inscription of the date of death onto the 

monument.  Id., ¶ 119.  The Archdiocese also displays blank headstones from Rock 

of Ages for sale above empty plots in its cemeteries.  Id., ¶ 120.  These are 

intended to be bundled for sale along with the grave space they mark.  The 

Appellate Division called the “inscription rights” program for what it is – a 

triumph of form over substance: “[a]lthough marketed as purchases of inscription 

rights, the purchasers are in essence, paying for the headstones.”  Monument 

Builders, 2015 WL 3843706 at *1.  Plaintiffs acknowledge that is so by 

characterizing this lawsuit as one seeking to vindicate the “right of the . . . 

Archdiocese . . . to sell cemetery monuments such as headstones to its parishioners 

when they are interred in the Archdiocese’s own cemeteries.”  Compl., 

Introduction. 
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Soon after “the Archdiocese began to sell monuments in 2013,” the 

Monument Builders of New Jersey, Inc. (“MBNJ”) sued the Archdiocese.  Id.; see 

also Compl., ¶ 140.  After a six-day bench trial, the New Jersey state trial court 

held that the Cemetery Act did not forbid private religious cemeteries from selling 

monuments because the statutory definition of “cemetery company” excludes 

private religious cemeteries. Compl., ¶¶ 145-150; Monument Builders, 2015 WL 

3843706 at *2.  A3840, the bill later enacted as the Amendment, was introduced in 

the New Jersey Assembly in response to that state trial court ruling less than six 

months later.  Compl., ¶¶ 147-157; see also Monument Builders of New Jersey, 

Inc.  v. Roman Catholic Archdiocese of Newark, Docket No. MID-C-124-13 (N.J. 

Super. Ch. Div., April 29, 2014)4, aff’d, 2015 WL 3843706 (App. Div.  June 23, 

2015).   

III. Historical Development Of Pertinent Cemetery Regulation In New 
Jersey. 

The New Jersey Cemetery Act of 2003 tracks the former Cemetery Act of 

1971 in that both statutes: (i) prohibit public, nonsectarian cemeteries from selling 

monuments, vaults or private mausoleums; and (ii) exempt private religious 

cemeteries, such as the Archdiocese, from this prohibition.  Compl., ¶¶ 143-145.  

Before 1971, New Jersey common law likewise forbade public cemeteries from 

                                                 
4  A copy of the state trial court’s unpublished Letter Opinion is attached as 
Exhibit A. 
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selling monuments, vaults or private mausoleums.  See Frank v. Clover Leaf Park 

Cemetery Ass’n., 29 N.J. 193, 203 (1959) (holding cemetery’s sale of memorials is 

“ultra vires as well as contrary to the public interest”); Terwilliger v. Graceland 

Mem’l Park Ass’n., 35 N.J. 259, 267-68 (1961) (holding cemeteries operated by 

companies under the General Corporation Act were public cemeteries “subject to 

all the restrictions which public policy has imposed[,]” including restrictions on 

selling markers); see also Compl., ¶ 141.  Among the policy interests identified by 

the New Jersey Supreme Court in Frank as supporting the prohibition against 

public cemeteries selling monuments was the “decided competitive advantage” that 

cemeteries enjoyed over private enterprise due to, inter alia, tax exemption, ease of 

access to prospective customers, and psychological advantages arising from close 

contact with the family of the deceased before, during and after the burial.  Frank, 

29 N.J. at 202-203.   

IV. Plaintiffs’ Complaint Challenging The Constitutionality Of The 
Amendment 

In their Complaint, Plaintiffs allege the Amendment violates the Due 

Process, Equal Protection and Privileges or Immunities clauses of the Fourteenth 

Amendment to the U.S. Constitution because the Amendment is not rationally 

related to a legitimate government purpose.  See Compl., ¶¶ 226 – 237, 246 – 250.  

Plaintiffs also allege the Amendment violates the Contracts Clause of Article I, 

Section 10 of the U.S. Constitution because the Amendment impairs the 
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Archdiocese’s approximately 600 “inscription rights” contracts, including those 

with Plaintiffs Mazza and Flynn, and no legitimate public justification for the law  

substantially outweighs the harm inflicted on the contracting parties.  Id., ¶¶ 238-

245.  Plaintiffs seek to enjoin Governor Christie and Acting Attorney General 

Hoffman from enforcing the Amendment, which will become effective on March 

23, 2016.   

ARGUMENT 

I. The Complaint Must Be Dismissed Because Plaintiffs Fail To Plead 
Sufficient Facts To State A Claim For Relief. 

Dismissal of a complaint is appropriate under Federal Rule of Civil 

Procedure 12(b)(6) where the plaintiffs have failed to state a claim upon which 

relief may be granted.  To survive a motion to dismiss, “a complaint must contain 

sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible 

on its face.’”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. 

v. Twombly, 550 U.S. 544, 570 (2007)).  In evaluating a complaint under Rule 

12(b)(6), the court should consider the factual allegations of the complaint as well 

as “documents that are attached to or submitted with the complaint, . . . items 

subject to judicial notice, matters of public record, order, [and] items appearing in 

the record of the case.”  Buck v. Hampton Twp. Sch. Dist., 452 F.3d 256, 260 (3d 

Cir. 2006) (internal quotations and citations omitted).  This includes legislative 

history.  In re Morgan Stanley Smith Barney LLC Wage & Hour Litig., No. 2:11-
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cv-3121(WJM), 2012 WL 6554386, at *2 (D.N.J. Dec. 14, 2012) (citing Territory 

of Alaska v. Am. Can Co., 358 U.S. 224, 226-27 (1959)).  The court “need not 

credit a complaint’s ‘bald assertions’ or ‘legal conclusions.’”  In Re Burlington 

Coat Factory Sec. Litig., 114 F.3d 1410, 1429 (3d Cir. 1997) (citations omitted).   

 The court’s analysis involves “three steps: First, the court must tak[e] note 

of the elements a plaintiff must plead to state a claim.”  Santiago v. Warminster 

Twp., 629 F.3d 121, 130 (3d Cir. 2010) (quotations omitted).  “Second, the court 

should identify allegations that, because they are no more than conclusions, are not 

entitled to the assumption of truth.”  Id.  “Finally, where there are well-pleaded 

factual allegations, a court should assume their veracity and then determine 

whether they plausibly give rise to an entitlement for relief.” Id.  This plausibility 

determination is a “context-specific task that requires the reviewing court to draw 

on its judicial experience and common sense.”  Iqbal, 556 U.S. at 679.   

Applying the standards enumerated in Santiago here, Plaintiffs have not 

stated a plausible claim for relief against Governor Christie or Acting Attorney 

General Hoffman. 

A. Plaintiffs Fail To State A Claim Under The Due Process Clause 
Or The Equal Protection Clause Because The Amendment 
Satisfies Rational Basis Review. 

Economic regulations, such as the Amendment, that neither create a suspect 

classification nor infringe upon fundamental interests are presumed constitutional 
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and must be upheld if they rationally relate to a legitimate state interest.  FCC v. 

Beach Commc’ns, Inc., 508 U.S. 307, 313 (1993); see also Compl., ¶¶ 226 – 237 

(Plaintiffs allege the Amendment violates Due Process Clause and Equal 

Protection Clause under rational basis review).  Such legislation “carries with it a 

presumption of rationality that can only be overcome by a clear showing of 

arbitrariness and irrationality.”  Kadrmas v. Dickinson Pub. Sch., 487 U.S. 450, 

462 (1988) (citations omitted).  Although Plaintiffs’ Equal Protection Clause and 

Due Process Clause challenges to the Amendment seek to protect different 

interests, this Court’s analysis of both should converge for purposes of determining 

whether the Amendment satisfies rational basis review.  See B & G Constr. Co., 

Inc. v. Dir., Office of Workers’ Comp. Programs, 662 F.3d 233, 256 n. 22 (3d Cir. 

2011) (“the analysis under substantive due process is essentially the same as an 

equal protection analysis, i.e., is there a rational basis underlying the legislation in 

question?”) (citations omitted); see also Alexander v. Whitman, 114 F.3d 1392, 

1403 (3d Cir. 1997) (stating same test for substantive due process challenge to 

statute) (citations omitted).  The Court should dismiss Plaintiffs’ Due Process 

Clause and Equal Protection Clause claims because the Amendment easily satisfies 

this forgiving rational basis standard.   

Rational basis review is the “paradigm of judicial restraint” and allows 

legislative choices considerable latitude.  Beach Commc’ns, 508 U.S. at 315.  The 
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governmental interest asserted to defend challenged state action under rational 

basis review “need only be plausible to pass constitutional muster; [courts] do not 

second-guess legislative choices or inquire into whether the stated motive actually 

motivated the legislation.”  Heffner v. Murphy, 745 F.3d 56, 79 (3d Cir. 2014) 

(citing United States R.R. Ret. Bd. v. Fritz, 449 U.S. 166, 179 (1980)).   

“[T]he burden is on the one attacking the legislative arrangement to negative 

every conceivable basis which might support it . . . whether or not the basis has a 

foundation in the record.”  Heller v. Doe, 509 U.S. 312, 320-321 (1993) (internal 

citations and quotations omitted).   Indeed, the legislature need not articulate its 

reasons for enacting a statute, nor prove it is justified.  Beach Commc’ns, 508 U.S. 

at 315 (“legislative choice is not subject to courtroom factfinding and may be 

based on rational speculation unsupported by evidence or empirical data.”) 

(citations omitted).  This deferential standard of review protects even improvident 

legislative decisions from judicial interference, such as legislative schemes that are 

not the most efficient, the most practical, or entirely logically consistent with their 

aims.  Heffner, 745 F.3d at 84 (citing Williamson v. Lee Optical of Okla., 348 U.S. 

483, 487-88 (1955)).  “It is enough that there is an evil at hand for correction, and 

that it might be thought that the particular legislative measure was a rational way to 

correct it.”  Williamson, 348 U.S. at 488; see also Heller, 509 U.S. at 321 

(“[C]ourts are compelled under rational-basis review to accept a legislature’s 
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generalizations even when there is an imperfect fit between means and ends.”) 

(citing Dandridge v. Williams, 397 U.S. 471, 485 (1970)).   

The classification in the Amendment, which distinguishes between those 

religious corporations that own or operate a cemetery and those religious 

corporations that do not, satisfies rational basis review.  To be clear, nothing in the 

Amendment (or any New Jersey law) precludes anyone, except cemetery owners 

and operators, from selling monuments or vaults.  N.J.S.A. 16:1-7.1.  It is entirely 

conceivable the Legislature determined that allowing cemeteries to manufacture or 

sell memorials, vaults and mausoleums (and engage in the business of funeral 

directing or mortuary science) would pose a risk to consumers and competition.  

That is because, in New Jersey, all cemeteries are by law income and property tax 

exempt and enjoy a natural land-based, vertical monopoly which, without 

protections, they could exploit to the detriment of competitors who cannot compete 

on the same grounds.  See N.J. Const. art. VIII, § 2 (protecting tax exemption to 

property used exclusively for, inter alia, religious or cemetery purposes and owned 

by a non-profit corporation operating exclusively for such purposes).   

Plaintiffs’ contentions that the Legislature lacked a sufficient basis to enact 

the Amendment and purportedly did so solely to protect private financial interests 

are meritless and, more importantly for present purposes, irrelevant.  See Beach 

Commc’ns, 508 U.S. at 315 (“it is entirely irrelevant for constitutional purposes 
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whether the conceived reason for the challenged distinction actually motivated the 

legislature.”) (citations omitted).  Once a court identifies any plausible basis upon 

which the legislature may have relied, the court’s review is complete.  Fritz, 449 

U.S. at 179.  Here, there are several plausible reasons for the Legislature’s action, 

including: 

 protecting bereaved individuals from the threat of 
unconscionable commercial practices; 

 regulating the manner in which State-granted tax exemptions 
are utilized; and 

 regulating how a scarce, non-replicable commodity – land – 
impacts unique markets that come under the State’s purview.     

Alone or in combination, these goals provide legitimate reasons for the Legislature 

to enact the Amendment.5 

                                                 
5 Although these legitimate state interests constitutionally justify the Amendment, 
this Court could also dismiss Counts I and II because intrastate economic 
protectionism has long been recognized as a valid interest for state law.  See 
Sensational Smiles, LLC v. Mullen, 793 F.3d 281, 285-288 (2d Cir. 2015) (“[t]he 
Supreme Court has long permitted state economic favoritism of all sorts, so long as 
that favoritism does not violate specific constitutional provisions or federal 
statutes”) (citations omitted); Powers v. Harris, 379 F.3d 1208, 1218-1222 (10th 
Cir. 2004) (same).  Even those courts that have not accepted economic 
protectionism standing alone as a rational basis justification recognize that other 
legitimate state interests, such as those present here, may provide a rational basis 
for economic protection that is in fact favoritism, even as post hoc perceived 
rationales.  St. Joseph Abbey v. Castille, 712 F.3d 215, 222 (5th Cir. 2013)); 
Cragmiles v. Giles, 312 F.3d 220, 224 (6th Cir. 2002) (same).  
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These consumer protection and competition concerns have permeated New 

Jersey law for more than fifty years, since at least 1959 when they drove the New 

Jersey Supreme Court to forbid public cemeteries from selling monuments: 

An acute awareness of the quasi-public nature of this 
charitable trust as well as of its tax exemption and other 
privileges and immunities is necessary to a solution of 
the problem.  Manifestly, in entering the market for 
the sale of memorials to lot owners in competition 
with private enterprise, these factors give the 
Association a decided competitive advantage.  And, as 
has been said, the advantage is enhanced 
psychologically through the close contact with the 
family of the deceased before, at the time of, and after 
the burial.  These factors of preferred economic 
position and ease of access to prospective customers in 
promoting sales, in our judgment, make necessary a 
strict construction of the statute and the charter 
emanating therefrom in appraising the claim of implied 
power to engage in the activity in competition with 
private business.   

Frank, 29 N.J. at 202-203 (emphasis added). 

The Legislature could plausibly believe these same concerns apply with 

equal force to the Archdiocese and other cemeteries governed by the Amendment.  

See id. at 199 (“There can be no doubt that the Association’s intimate contact with 

the family of the deceased in connection with the burial gives it a decided 

advantage, competitively and psychologically, over other persons engaged in the 

business of selling memorials.”).  It is entirely rational for the Legislature to 

combat these same evils by extending the same longstanding prohibitions on 
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monument and vault sales to operators of private religious cemeteries through the 

Amendment.  The Legislature’s concerns about cemeteries, including private 

religious cemeteries, exploiting their natural psychological and economic 

advantages are not merely plausible; the Complaint validates those concerns by 

revealing how the Archdiocese has begun pre-positioning itself to take that 

psychological advantage by asserting that only it “is in the best position to help 

parishioners select an appropriate vault because the Archdiocese best understands 

the requirements of its own cemeteries.”  Compl.,¶ 205.   

These conditions are ripe for abuse, as the record in Frank revealed where 

“[p]roof was adduced by plaintiff to indicate unfair practices and pressures to 

which lot owners were subjected in order to interfere with and prevent competition 

by outsiders.”  Id. at 199; see also Terwilliger 35 N.J. at 268 (“There can be no 

doubt that defendants’ intimate relationship with lot owners and members of the 

bereaved families gives them a competitive advantage over plaintiff in a locality 

where they both vie for customers.”).  New Jersey’s courts are not alone in 

recognizing these concerns.   

Federal courts, including the Third Circuit, have declared that a state 

“clearly has a legitimate interest in protecting consumers who must venture into 

the potentially exploitative market for funeral services.”  Heffner, 745 F.3d at 83 

(citing Brown v. Hovatter, 561 F.3d 357, 368 (4th Cir. 2009)).  “Generally, the 
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time in which the consumer seeks the services of a funeral establishment is a very 

emotional and vulnerable time as a loved one has most likely just passed away 

leaving the consumer vulnerable and more susceptible to being deceived or 

cheated.” Heffner, 745 F.3d  at 83 (quoting Kleese v. Pa. State Bd. Of Funeral 

Dirs., 738 A.2d 523, 526 (Pa. Cmwlth. 1999)).   

The Archdiocese’s monument and vault sales implicate the same risk of 

exploiting bereaved individuals acknowledged in Frank, Terwilliger and Heffner.  

The Amendment attempts to combat those risks in the same manner as the New 

Jersey Supreme Court did – by prohibiting cemeteries from being involved in such 

sales.  Clearly, this response is “not so attenuated as to render the distinction 

arbitrary or irrational.”   Fitzgerald v. Racing Ass’n of Cent. Iowa, 539 U.S. 103, 

110 (2003) (citations omitted).   

Moreover, the logic of placing limitations on the scope of cemetery 

operations in exchange for the granting of one or more tax exemptions is eminently 

rational.  See East Ridgelawn Cemetery Co. v. Frank, 77 N.J.Eq. 36, 40-41 (N.J. 

Ch. 1910) (“It is not likely that the Legislature intended to confer immunity from 

taxation and levy . . . in order that some individual might make an increased profit 

out of those extra-ordinary powers and immunities”).  The state has a legitimate 

interest in regulating the manner in which the tax exemptions it grants are utilized 

(see id.), and how a non-replicable commodity impacts markets such as cemetery 
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and funeral goods in which that commodity – land dedicated for cemetery purposes 

– naturally lends itself to a vertical monopoly.  The state also has a legitimate 

interest in enhancing competition by prohibiting participation in certain markets by 

those uniquely positioned to exploit natural advantages to the detriment of other 

competitors in those markets.  See Exxon Corp. v. Governor of Maryland, 437 U.S. 

117, 125 (1978) (rejecting due process challenge to Maryland law prohibiting 

producers and refiners of petroleum products from operating retail gas stations 

within Maryland, “[r]egardless of the ultimate economic efficacy of the statute,” 

because the law clearly “bears a reasonable relation to the State’s legitimate 

purpose in controlling the gasoline retail market. . . .”).   

At its core, Plaintiffs’ attack upon the Amendment is nothing more than 

mere disagreement with the Legislature’s judgment and with the wisdom of the 

Amendment.  Those challenges must fail because “[u]nder the deferential standard 

of review applied in substantive due process challenges to economic legislation 

there is no need for mathematical precision in the fit between justification and 

means.” Concrete Pipe & Prods. of Cal., Inc. v. Constr. Laborers Pension Trust 

for S. Cal., 508 U.S. 602, 639 (1993) (citations omitted).   

Further, an otherwise rational legislative response to a given concern cannot 

be invalidated under the Due Process Clause merely because the chosen solution is 

not perfect because “legislatures are generally free to consider and balance several 

Case 3:15-cv-05647-MAS-LHG   Document 24-1   Filed 10/02/15   Page 22 of 37 PageID: 264



 

17 
31456496 

interests in carrying out their legislative responsibilities.”  Heffner, 745 F.3d at 81 

(citations omitted); see also Fitzgerald, 539 U.S. at 109 (“Once one realizes that 

not every provision in a law must share a single objective, one has no difficulty 

finding the necessary rational support for the . . . [tax rate] differential here at 

issue.”).  Instead, all that is necessary to sustain legislative action is that the 

selected means is rationally linked to the stated ends. See Stretton v. Disciplinary 

Bd. of Supreme Court of Pa., 944 F.2d 137, 146 (3d Cir. 1991) (“A state is 

permitted to take steps . . . that only partially solve a problem without totally 

eradicating it.”) (citing Williamson, 348 U.S. at 489).        

B. Plaintiffs Fail To State A Claim Under The Contracts Clause 
Because The Amendment Does Not Substantially Impair 
Plaintiffs’ Contractual Relationships.  

The Contracts Clause provides that “[n]o State shall . . . pass any . . . Law 

impairing the Obligation of Contracts.” U.S. Const. art. I, § 10, cl. 1.  However, “it 

is well settled that the prohibition against impairing the obligation of contracts is 

not to be read literally.”  Keystone Bituminous Coal Ass’n v. DeBenedictis, 480 

U.S. 470, 502 (1987) (citations omitted).  To establish a Contract Clause violation, 

a plaintiff must demonstrate that a change in state law “operated as a substantial 

impairment of a contractual relationship.”  Am. Express Travel Related Serv.s, Inc. 

v. Sidamon-Eristoff, 669 F.3d 359, 368 (3d Cir. 2012) (quoting Gen. Motors Corp. 

v. Romein, 503 U.S. 181, 186 (1992)).  That, in turn, requires: (1) the existence of a 
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contractual relationship, (2) a change in law that impairs that contractual 

relationship, and (3) that the impairment is substantial.  Romein, 503 U.S. at 186.6  

That is not the end of the inquiry.  Even if the court finds a substantial impairment 

of a contract right, it must then “inquire whether the law at issue has a legitimate 

and important public purpose and whether the adjustment of the rights to the 

contractual relationship was reasonable and appropriate in light of that purpose.” 

Transp. Workers Union Local 290 v. SEPTA, 145 F.3d 619, 621 (3d Cir.1998); see 

also Energy Reserves Grp., Inc. v. Kansas Power & Light Co., 459 U.S. 400, 412-

413 (1983) (unless the State is a contracting party, “[a]s is customary in reviewing 

economic and social regulation, . . . courts properly defer to legislative judgment as 

to the necessity and reasonableness of a particular measure.”) (citations omitted).  

Plaintiffs’ purported Contracts Clause claim fails at the threshold because the 

Amendment does not operate as a substantial impairment of Plaintiffs’ contractual 

relationships. 

The State has made clear in the papers filed on September 25, 2015 that the 

Amendment operates prospectively, and therefore, cannot be enforced against 

Plaintiff’s preexisting inscription rights contracts.  [ECF No.18-1, pp. 23-29].  

                                                 
6 The Court should also consider “whether the parties were operating in a regulated 
industry” because those operating in such industries do so “subject to further 
legislation in the area, and changes in the regulation that may affect its contractual 
relationships are foreseeable.”  Sidamon-Eristoff, 669 F.3d at 369 (citing Kansas 
Power & Light Co., 459 U.S. at 411).  
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Thus, although Plaintiffs have contractual relationships, there is no impairment, 

much less a substantial impairment, of those relationships if the Amendment is not 

enforced against them.  Because a prospective application of the Amendment 

avoids the need for the Court to consider the constitutionality of the Amendment, 

Plaintiffs do not state a claim that is ripe for consideration.  See, e.g., Nat’l Fed’n 

of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2593 (2012) (“[T]he rule is settled that 

as between two possible interpretations of a statute, by one of which it would be 

unconstitutional and by the other valid, our plain duty is to adopt that which will 

save the Act.”) (quoting Blodgett v. Holden, 275 U.S. 142, 148 (1927) (Holmes, J., 

concurring)).  Because a prospective application of the Amendment will not impair 

Plaintiffs’ preexisting inscription rights contracts, Count III of the Complaint 

should be dismissed.  See Philadelphia Fed’n of Teachers v. Ridge, 150 F.3d 319, 

322-326 (3d Cir. 1998) (affirming dismissal, on ripeness grounds, of Contracts 

Clause and other constitutional challenges to state law).   

C. Plaintiffs Cannot State A Claim Challenging The Amendment 
Under The Privileges Or Immunities Clause.  

The Court must dismiss Count IV under the Fourteenth Amendment’s 

Privileges or Immunities Clause because the “Supreme Court’s decision in the 

Slaughter-House Cases, 83 U.S. 36, 79-80 . . . (1872), . . . confined the reach of 

that clause to a set of national rights that does not include the right to pursue a 

particular occupation.”  Colon Health Centers of Am., LLC v. Hazel, 733 F.3d 535, 
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548 (4th Cir. 2013) (affirming dismissal of claim under Privileges or Immunities 

Clause).7  Plaintiffs do not state a claim under the Privileges or Immunities Clause 

because they do not articulate any right which is actually protected by that clause 

and allegedly abridged by the Amendment. See Compl., ¶ 247.  Moreover, as 

citizens of New Jersey (Compl., ¶¶ 6-8), Plaintiffs could not possibly state a claim 

under that clause.  See Slaughter-House Cases, 83 U.S. at 74 (the Privileges or 

Immunities Clause was not intended “as a protection to the citizen of a State 

against the legislative power of his own State. . . .”).  Accordingly, this Court 

should dismiss Count IV with prejudice. 

                                                 
7  The appellants in Colon Health Centers, who were represented by the 
Institute for Justice which also represents Plaintiffs here, conceded that the 
Slaughter-House Cases foreclosed claims to invalidate state laws that allegedly 
contravene the “right to earn an honest living” under the Fourteenth Amendment’s 
Privileges or Immunities Clause.  733 F.3d at 548.   
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CONCLUSION 

For all of the foregoing reasons, NJSFDA respectfully requests that the 

Court grant its motion and dismiss Plaintiffs’ Complaint with prejudice.   

 
             Respectfully submitted, 
 

  
    By: /s/ Karen A. Confoy   

Dated: October 2, 2015    Karen A. Confoy 
       Virginia A. Long  

Joseph Schramm, III 
       FOX ROTHSCHILD LLP 
       Princeton Pike Corporate Center 
       997 Lenox Drive, Building 3 
       Lawrenceville, NJ 08648-2311 
       Telephone: (609) 896-3600 
       Facsimile: (609) 896-1469 
       vlong@foxrothschild.com 
       kconfoy@foxrothschild.com  
       jschramm@foxrothschild.com 
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LOCAL CIVIL RULE 11.2 CERTIFICATION 
 
 Pursuant to Local Civil Rule 11.2, the undersigned attorney for intervenor 

defendant New Jersey State Funeral Directors Association, Inc. certifies that, to the 

best of her knowledge, the matter in controversy is not the subject of another action 

pending in any court or of any pending arbitration or administrative proceeding. 

 
  

    By: /s/ Karen A. Confoy   
Dated: October 2, 2015    Karen A. Confoy 
       kconfoy@foxrothschild.com   
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Exhibit A 
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