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Paul v. Aveld (Bar No. 0230?3)
Kcith E, Digss (Bd No. 032692)
393 Solth MillAvmue, Suftc30l

Telenhon€: 480.s57.8100
Emaili pavold@ii.ore

kdies@ii.ore

c*CI"s,F".o",ff,ffHD

ocT 05 20t6

*"?.1iR!111^:xr5:i?8ff *,

IN TTiE SUPERIOR COURT OF THE
IN AND FOR THE COTINTY

STATE OIi ARIZONA

WILLI^M TERENCE ILAfi and MARLA B.

,nro* 
"oo*, 

t nO o""t' *O*n, 
",Dsluty Navajo Coumy Atromey; DMD

CARLYoN, in his ouicill clpacny as Navajo
counly alronrcy; NAvAio couN rY
ATIORNEY'S OFFICq NAVA'O COUNfi DRUC
TAs( !oRc! tLla MAroR CRTMES
APPRNHENSIONT]]AM; ARIZON^DEP^RTMENT
OF PTBUC SAEry; NAVAJO COUNTY
SI]IRIFF'S OFECEi WINSLOW IOIICE
DEIARTMENT| IIOL8ROOK POLICE
DlpArrMENt SNowr-^K! T^yLoRPoLrcE
DE|STMENT| SHow Low ?or_rcE
DIPARTMEN'TJ Md tho PNETOP L^ruSIDF

c*eN..uaDtu-D387

COMPLAINT

INTRODUCTION

I hh is a civit rishrs conplaint. flainriffs Wilian ."Tery,, 
and Mdia ..Ria,, piatt

have ted dep vcd of their prototy ijr viotation ofArizola sratutos lnd wilhout dne pbc6s of
I!w. Funhcr, thei! righr ro mccss thc couns b potitiotrfor rcdEss has ber chiled. They fite

this onplainl to conpel tle rctum oflhon car wbich has bccn scized for torfeiturc, @join rhe
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pendnrg forfeiturc lroc eedin!,' secnrc a declaration thar seveml lovjsions ofAnzona,s cjvil

forlci ture schcmc re unco nsiitutional, ard obrai n judi ci al rccognion of lhe yiolfii on of rheir

c | (oJdr u.(4/d J orr o-' J.d.n3s-

2. Tdy and Ria have brokcn no laws, but Dellndants arc rft,rina rien like

crnnin&. Defadants are ryins to rakc thcir car b{anse. white rhcir soD rvas dnving ir,

Delendanr Navrjo Counly Drtrg Task Force, ,t /a tne Major cnn* Apprehension Tcatr (rhe

"rask forcC) found "S3 I ,?30.US lsicl curcncy ard pssonat lse lndijuana xnd drug

paralhemalia!' nr ir Bui, uxler black-lcnd Arizom law, rbos€ allcgations (cvci if h!e) do not

gve risc to tbrteiturc. And. cven if fbrfeiture wcrc possible ift, Te.ry .nd Ria are imocenr

owneaj s deiined 6y Aizon! law, and nrusr luve th€ir loperty rclumql to tiem.

l. Tnc govemrsx must follorv its orn laws. Ev€n tnough Tcry and Riat property

h not forfeitable, rhc govemdor is llouting Arizona la* ro luNuc torfeihrc. Defendant Jason

Mooeacling otr behalfofDeienddt BEd Carlyon, tirc Navrjo Comly Artomcr Defend€nt

Navajo county Atloney\ Oficer aM Dcfendant Task Forcrinni*ed foraenure pmceedings

aed rst l cry and Ria s car by li hrs ! N oti.c of pending rorfeitutr M atdrg Unconrcstcd

Foftiiture Availablein this Coun. Tnis nlingrequiied Terry and Ria to respond sirh a

sopnisdcated lceal docunent in a very slbn tinrcfranc or lhey would forcver lose thci. car

Te,ryand Ris acringp/, ff iinclyrcsponded and otrj@ted lo b.feiturc. Detend&t Moore

ackrowledged ioccipt of thh iinoly objection bur unitat€raly declarcd ir ,hull 
and void,, for an

lllegcd failure to neet unspccincd naturory requneine s. Deferdant Moorc thm liled an

Application for forfeiture to tave thh Conrt injnrediltety srrip Tcry an.t Rja ofttrcir caf

witlDlr funh€r opponunity ro contest thc forfe urc b,sed on lhc ficiion dar Tery and Ria did

nol.bJect to rhe fofcillre. The Applicalion did nor disclosc to $is Coun rbe @nrenrs ofTmy
and Ria s objecrion to to.feirurc did not disclose ro rhis Courr whict legsl rcqunenentsTeny

and tua allegedly failed lo meet, and did nor rcll TeryandRia thar lheirobjecrion was

sruroscdly deficjenl befofc iliis lncAlplicatioD.
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rt. Even i I Dcfmda. t Moore tad rcknowl ed ged Terry .nd Ria s atenpts to prorecr

then car fmn fodeitue, Tentr xnd Ria $ill Accd and @nd.ue lo facc a forfeilxrc sctcnc lhlr

liolales theirpopeiy, due process, and orhcr consftutiod ngirs by $ackhg ihe deck agains

idroccni nrotefiy owncB and disalngillg at cvqy rum nDoccnt lropeny owners non
evcn trying to figlit back aeanlst forfeituF abusc by dre govemmcnr.

5 Notwi&sran,ting Arizona.s forfeftuE schc0c and Defendai Moorct tawlcss

actions. Tcry lnd Ria have pesisred in assefrinr rt&ir nghts. Thcy riled a Clain with rlh Courr

i. an lnempt to prescryc thcn propaty riehrs by 
'naking 

lhcmsctvcs ]ranies ro the fofcirurc

prcceeding. Dcfenda Moorc has sin@moved ro srrikc tbeirClaim and havc this Courr order

ib eiturc in Te.ry ard Ria's absencc." The sole basis for Dcfcndanr Moore\ dcm&d lo

nDrcdiatcly strip Tedy and Ria oftheir islts without anyIudicinr rcvicw is rtrat Terry and

Ri!'s?., re objection, which was signed by borh Tfly and Ria, does nor cxpressly say it wrs

'\igned undu pe.ally ofpcrjuy. Bur, givm rhefacts.nd cnonNrances, this onrission

anounrcd ar nost to a tecnrical dcfe.r. lvhich Arirc.a case tary relunes atr opponunity to

6necr. Dcfcnda Moore.s unitatcral rejeclion of Tery lnd Ria s objcction lo fodeiture h not

only iDpcmrissiblc. ir is unbeconing of ollice thlt is to seruejusticcnrberrhm puFne its

6. Civil forfcitur nrArizona is dnve. by. pcniciouFand nncoNtitulional

proiit incentive. whicl inexorably lcads to abuses like rhosc nj this ase.  rizona law, A.R.S.

Sl3-4Sl5.auowspoliceandtrosecnro^rokepu!lolOo%otlhcproceedsofcivitfbfcitxrc

for lhcn own usc. Since20oo. Arizona lrw entorccnent has txken ir ncarly a half-bilrion dolds
through tlc A.i?ona forfeiture schemc.r 'l h.t lisur€ ccli$es nrc omount re&ived by srarc l.!v
enforcment in Califonria, vlose popnlatioD is r; ri,,.s rhar ofAizonar Ir nscatyear20l5

alonc (tle nost recenr ycar for \r,lich figufes are availlble), Dctsianr Tast< Force ctajms to

" l':: 1-q 
^ :u !r rh r ordo i rtrnilgln g@

' currytrc ati'krtt:: cd,l,,,tt,, u s cNsus DUaEA! (tr{ vnned scpr. 2e. 20 rq.
19:1*iTl=t_E=+!iqr:r!!!j!4!rd4 . r'' qri.Li4r rftd&. u s cErsus 80R.1! (r r28



2

9

l0

ll
t2

l3

11

l5

17

l8

2l

)2

23

25

26

21

23

hNc tako in notethao $700,000 ofaset seizues., As ofrhe od offi$alyear 20l5 (1he nost

rsent ycar for which nglres are lvaikblc). the Navajo Counry loolcd Acount (ii rvhich

forfeiffc procecds arcdepositcd) had nore than 5650,000 avaihble to sDcnd.j

?. Tnis forfciru@ accourt is beyond rtre conrol of ary otha bEnch ot goverment

and .d. be uscd, amo.a odref tiinss, to lay dre satans of rie vcry peplc cngaged in raling

Tery and Ria\ car Due to the lack of check r<t batan&s ud hx icporing .equnemenrs,

forfeilur€ proceeds havc bccn used fo. vaious illegat pu+oses o!tr the yea$, including

prohibitcd cl*tion eering donarions in viot ation of the Arizona Con sriturion \ ciji Cl ausc, and

$ddnrg lhat l'enonally bcncfils lar enforcene omcials blt not the Fblic..
8. Bc.aNo idcentives mal1er, cilil fofciluie Balps larv enforccmenr pdorities lway

ffom pu$unrgjnsti.e to pusunrs asscrs.

9. Arizona coms have aheady ieosnizcd drar ..Arjzon!.s foffeiture sratuls ar
broad and fa.reacnirs and rncrcforc subjecr io lotential prosecurorial abusc.,,? Thy and Ria

have been abusci. dc being abused, and ar€ dmolocd vittr ontinunre $0sc at tie h.nds of
Defcndanh bccause ofAizona s forfeihre stanrics. I is u! to the courts ro Dut a srop to ihh

PARTIES

10. Plai.dfwillian Terac€ ptait (."rcdy,,) is 77 yea4 otd ed arctjie.l

boilemaker gc h aU.S. citizen and reside otpro$cr.washinaron Heisjna.jed to ptainrjf

Maria B. Phu. vin1 lhon hc co-owns ilc 2012 volksrvagh lena thal isthc subjsroflhe
pendins forleiture tlroceedins.

I Ed'nr4| Dr's ui c.tE E4krcd.r 
^cplr ^p',. 

cRrM j6r(..brr,N. d 5e Corr,

:'t:'i',:"j i"t l!i,ii;l ,o r. { i n" 1.htr' j
ii,.ll-;;: ,rlJ';:';:'i,, "*'*,J:t : ::i't -,'r r;,," ,

+.q!+:91jr!,!!!!!!!!j r0rl ,!l
,0\ 2t6 90)P?dr5t.t!LApo qq5J.
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I I PlaiirilT Maria B. Platt ("Ria") is 74 tea6 old and was bonr to a lewish nothcr

(and nonjewhn larhet in Ndi Cemrny. She h a U.s. cidzen drd Bidcnr of hosscr,

Washirgtod She is maried to Plai'tilT willian fcrcnc€ 1,1!n, wirh whon she {-olv.s rhc

2012 volkswasen Jcrta dr0r h tlrc subjccr of rhe Dending fortehure prccccding.

r2. In tlre peDding lorfeitue pncading, t re: U.S.Cunr,.r33t,780:2012

t/otkrwaeek Jeta, rIN 3t'w3L7,4Jrcn4t 1,7/, Nayajo Comty Superior Courl No, Cv

201600217. Tcry and Ri, have previously subnilted or nled: a Perilion for Rcnission lo

Dcfenda Moore, a Ctain rhis Courr. md an Oppositior to a Motion ro Sbite filed by

Dcicndant Moon. Thcy arc "Claimand' nr dre pending fofcinrrc proceedine md husr bc

panies h the pending forfeiturc procccdnrg if that prcccoding Coes fotrard.

II. DEFE\.DANTS

13. Dcfcnda.r Jason MooE is ! Dcpury Navajo Counry  uomey. Hc is the Ndvajo

County Attoheyt Offcc's lsscllorfcirurcartomcy,HehasEprcsenledhinselflobellc

attoncy for Ihe state in l]1e pendnlg lorfejture procednrg, rvhicn nlkes hnn alonsible for

invesligatin8, comrencing, and pnsecutnrg ile lbdciruo ofTery and Ria\ car. A.R.S,

S l3-4301(l).lleis sued in hn ofiiciil capacity.

1.1. Dete.iant Brad Csrlyon h ihc Navajo CoLhty Atroncy. Hc sels policy and

pFcticd regarning drd swcrviscs th. invesdgationj .omnrcnmcnt and prosecution ol
tb.feilurc proceedings in Navajo County, nrcluding the poding fo.fenun ptuceeding agains!

Tedydd Ria's car.Ile isrcslonsible loradi rhrcnng theNavajo Cou y anri $cketcering

rcvo\'ing tund, wheEin any nonics obLa'ncd as a re$,lt offorfcihrre by Dcfendanr Nsvajo

colnty Attomey\ Omcc musr bc dcl)osiled, includi.s any pmceeds hon lhe pcnding

forfeiirieprccccdinsaganrtTenyandRia,scor.A.R,s.sl3-23t.l.O3.Hcissuednrhisomcial

I 5. Defendant Navajo Countr Anoney.s Oriicc (, NCAO,) is a nrosecntinS aehcy
located in i{olbrook,  dzona. NCAO is und6 thc dircclion aDd snteNision ofDcfendart Bmd

Canyor As lhc piosecuting .sc|cyi NCAOtras a l)ecunirt inlcrcst nr the pendi.g forfeirure

poceedme ag,iDst Tcny and Ria s car. A.R.S. g 13 431s. On infonnalion aDd betiel NCAo is
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also a panicipant in Dclondmt Navajo Coudty Dtug Task Force mdj as suc\ has a ,ecuoiary

intcrost in dre pcndinglirl€itu.e prceedinsagainstTerryandRir\ car. A.R,S. S lj-43rs.

|6. Delind ant N avljo County Drug l lsk rorce (rhe ."Task For&,) tras rcpresen ted

ihelf xs the seizing agc&y that enlloys tle otlicer who scizcd Thy md Ria\ cd for

forfciture in the pqding forfeiture prcceednrg As the scitng agency, the Task For@ has a

peunidy interest in the pendidg forfeiture pro.eeding aaainsl Tery and Rja's cai. l\.R.S.

S 13-4315. On inhmation lnd bclicf, drc Task Force is ! multrjuis<ricrional, nulli {sency

task torce thal is al$ known as the Majoi Ciin6 Aplreh€nsion Ton.
r7. DciendantArizona Dclannentofptrblic Safety(,,DpS,,) is a tarv-entoremc.r

ageDcy hcadquat€red in Phoenix.  rizona, widr ns Dislrict 3 ofiice toetcd in Holbrcok.

Aizona. DPS rcgularly emplo's pfrcc oftcm, including rhe peace omcdG) who seizcd Tory
.nd Ria\ car for forfeitue in Ihe lending forleiurc proceeding dd. as sucn, is a seizine aeency

asdeiincdjnA.R.S.gtS-4301(8).Asaseizingagency.DpShas.pecunia.yintcrestinrhe

pendins forloiLue pllcedirg asainsr Tery and Riais car. A.R.S. I lj-4315. On infoftalio,
and beliel DPS n aho apanicipant in Defendrut Task lorce and, d such, has a peuniaq

'ntcrcst 
in the ptrdjng forleiture prccccning agaiNt Tery and tua\ car. A.R.S. g I3-43 t 5.

ls. Defddant Navajo Colnty Shcrifs Offico (the..Slcritfs Ofticc ) is . law-

enfoMnent ascncy loeted in llolbrook, Anzona. on infomatio. and boliet the Shdiffs
Omce is a pailicipat in Dcfmdanl Task Forcc and, as sch, has a pccnniary intered nr lhc

pcndins forfciture Droceeding aglinst Tery md Ria\ car. A.R.S. g [ 43 t s.

19. Defendax WnNlorv potice Dela.|nent is a l.&enforencni agocy locale.l ir
Winslow, Arizona. On infomltion and bctiol ir is a panicipant in Defendant TNk Forc ed, s
such. has a pccuniary ifteBt ln the Fodins forteiture proceedins against T6y lnd Ria,s car

A.R.S. $ l3-43r5.

20. Defcnddr Holbook Policc Depa$ncnl is a law enforcend aeency Iocarcd in

Ilolbrcok, Arizona. Oni.fonnarioD xndteliel it is a D ticil)arx in Deilnd0rt Task Force, ind
as such has apechiaryinicresr rte pcnding fofeirure prcceding against rcdy and Riar car.

A.R.S. $ 13,4315.
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21. Defendant Snownakc-Taylor Policc Dcpanndr is a taw-dforccmcDr ageNy

I ocated in Snowll akc, Alizom On infomation drd bel i ef, n n ! parricipad in D efendant Task

Forcc and, as suc!, has a pecuniary intere$ in tirc podnig tbftirue procedina asains T.ry
and Ria\ car A.R S.6 t3-43t5.

22. Deferdant Show rorn Policc Dep.ftmenr is a law-enforcmetrt agency located in

Show Low, Arizotu. OD inbmatior and bcliel ir is a paniciDantin Defendad Tsk Force tud.

as such, has a pqhiary inrerest in fie pending fo eiturc prb cccding agai nst Tery drd Ri a\

23. Defftdmt Pinctop-Lakcsidc PoliceDeprhenl is 0 t.w-cnforcemmt agency

locatcd in Lakcsidc, Anzona. On inlomarion and belicf, ir is a panicipant in Defcndut Task

Force, and as such has a pNuniary inter€st ir thc pmding fodcituic pbceeding rsainst Tdy
and Ria\ car. A.R.S. $ 13,431s.

24. On nrfomation and beli€i .lt Dcfcndanh harc bcen lctjns al all Elevanr times

as agents orcach other and/or of Dcfcnddx Task lorcc. uder cotor ofAizonat forteitu.e

25. Thesubjar ofthcpdding forfcirurcproceedirsjs one 2Ot2 Volkswage. Jcna,

bearhs vchiclc ldentilicarion Nunb6 :r WV3L7AJ|]CM366l.1t (rhe .tar,). As describcd

bclow. Dcfendant Task Forcc (acriig rliough Dcftndant DpS lnd its Tioopds) $ized ure ctr
for forfeihrc, and DefeDdant Moore initiated forfeitlE procccdings and aDlied for torfeiturc of

26. T6y and tua platt have joi.r lclorhecarunderrhctawsoftheStar€of

Washington. No one elsc has a valid clain !s io ownejship ol lhc cd
2?. 'l h@ is another subj*t of the pc jrgforfeituE procccding, nanely, stt,T8(] in

U.S. curency (tlc c,sti). thintitrs Tery dd Rix flatt ljxve no t,opcrLy inrerGr in lhc cash.

2 8. If l€ pend nrg foraciL!tre plo ceenin g socs toNard, Detend anl NCAO, acting

thougl Dcfendanh Carlyon and Moorc. witl havc io filc a conllaint for forfcitLre in wtrich the
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.at.nd thc ash wolld be considd€d "Defendanh in an,r/.,, forfcirure !rccccding. Tre ca!

and the cash are not defendants (or pl.intifs) hm b*aue they are iirinatc objecrs,

.,URISOIC'f ION AND VENUI'

29. Plaidifs bdng this civil rights lawsuir pursumt to Anicle it, Sections 4, 5, and

13 of d)e A.izona Constiiutionj thc Fnsr md Fourtenrtr A'nmdnots to tbe United States

constitrlioni the Arizona Ilnifom D@ldatory Jldsments Act. A.R.S. Sg I 2 I 83I d seq.; and

rhe civil Rishrs Acrof 1871, 42 u.s.c. s 1983.

10. Tlis Court has onginal ju sdiction pNudl to,\rticte vt. S@rion t.loftle
Adzona Constitution and A.R.S. $ l2-123( ).

I ! . The Con|t las M /e, jurisdiction over lhe tending fort€ilnre lmcecding undd

A.R.S. $ t3-4302.

32. venue in Navajo connty is pnper uder A.R.s. gS t 24o l0 j ), ( I a), 0 6), ard

l3-4303(A).

SIATEMEN'T OF FACTS

33. Dcfc.dmh arc unl.wftlly dd uconstitutioDally rlmaldirgTefty xnd Ria ptart

rtur $e loss of rhcir popcny nghs in dreir cai rhoush A zonar tufeiturc sr,tutes, rvhich ar
"broad and faFr€acning and derelore subjccr to lorential poseutodal abuse..'1n ,?

$ I 5,940.40, lai Atiz. ar216,

I. TERY AlD RI-{ TIATT

34. Tcrry dd Ria rlafl hrve bed naried for 57 yc.^ and re tiving oul rhcn

rctnmoi in Pioss6, washingron. Tery is 7? yeaN old, and RiE is 74, Thcy aio in decenr

lcalrn tor rhei. age but it is diffrculr for tnm b ravel ouhide of Washinglon Srare.

i5. Tnr and Ria Iivo ofofTdy'smode$unionpe.sion in@defrcnhis fomer

carcd a o boilctuaker, In 2014, iircy also receivcd a substlnriat anonnl ofnoney vna thcy

did a cash-oufuelindcing ofr]rcir hone.

16. Tetry xnd Ria ha\rc had rhre .hildrcr They jrnve iro aduu sons ard had a

d.ughtcr who dicd young in a car cFsh.
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37. In addition to slpponing rhenNotv6, Tery and Ria tuve given both of their

adult sons subslautial fimncial suppon ord the yea$. One of rbei. sons is shizophenic and

livcs rvitl thcm so lhlt lhey can aflcnd to his condilion. Ther olhef son, Trence Shea ptalt

( Shca). h€s in nearby Richland, Washineton,

38. Tcry rnd Ria !F the ledown6of thccar dar is lhc subjecr of thcponding

fodciturc pNceeding: a 2012 Volk$vagen ictta, bearing VIN 3VW3L7AIOCM36614t, tnled

n.dcr lho laws ofwashington stale,litl€ no. 1.115059526.

39. Te.ryond Ria ac{tnircd full lilleto lhe aror May t9,2014, Mrh aS2t.2()O

check to Gesa Crcdir Union, pai<l &otu then checkins accounr wlh Hapo Connuniry Credit

Union. Thcir litle to their car has be{ uencunbered sinm mar rme.

40. lhc 
'noncy 

that Tdy and Ria used to buy rhe car cane lron Tsy.s pension

hconc ed fte noney received when rhey rcfinanced rhcir honre.

41. Te(y and Ria lrc own6 olrhe ar as defined nr A.R.S. S t3-4lot(5).

42. Tcry ard Ria are pdsons knoNn to have !tr nxerdr in drc car as defined in

A.R.S. $ t3-4301(6).

43. Tle Defen&nrslaveEcognizcd Tcry and Ria d ownds ofand.s,e6ons

knoM to havc an intcrcst h rhc k since shorrly atter its soiztrrc tor forteihrc and bcfore

initiari.g rh€ Fndiry forfeiturc pococdings.

II. EYINTS Lf,^DING TO Tgtr C^RIS SEIZIR! !,OR FORTtrtt.URE

44. The c.r has bcen scizcd foi fo iiture as dcnned in A.R.S. g I3.4301(9).

4s. In edy Apdl of20l6, Tmt and Ria lent thc ar to their son Shca so fiat he

@uld d ve it 6onr c.srcrn Washingron to south Ftoida for a vaqtion.

46, At no point did Tery or Ria enpower Shea with legat or cquitabtc ,ower to

convey Tery dd/or Riais inrsst ir rhe cff.

4?. At no point did Terry or Ria know or have rcason ro tnow rh.t Shca would bc

likcly to lse the car to argagc ir lny coDduct Biling rise to fofcnuie.
.13. On infoanation and belicf, Shea rcver used the ar to cngage nj any conduct
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49. On May 3, 2016, Sha Bas pulled over vnile dnvins lhc cai on I-40 wsrbound

near Holbrook, Ariana, by DPs T.oopr C. Plunb.

50. DtS trcopcr Plumb atlcged the rcason tbr the stop s?s a pototial Nindow rnx

51. DPS Trootf Pllnb issued a reFn odcr, colloquially known as a "nr-n ticket,,,

for the allcacd window tintviolsrion.

52. Aiier She siged the rQxir order, DpS Toopo. llunb deknrcd Sha for the

pufposc ofobtaining onsent to searh rhc car and/or use a dtugjniffng dog.

53. DPS Troope Pllnb on his dne sniffing dog Doenja arcund rle mr

54. Docnja alerlen rear ure diveFside door ofrhe car, and DpS TDopcr pl!tub rhen

s€arched thc cd togethd rvilh DPS Trooper Modenson, wlo had by lnd anivod on rhe sene.

55. DPS r€pons that Trooper Phnb and Modenson linnd ..$j I,?s().US [sic]

aFl J..nil p.^ort 
'.e 

n.J' jrd.arddrug d,pt"nii1
56. She. was arcsrcd on suspicion ofihee cdninat cohls: po$$sionof,ndijlana,

poss$sion of parapicmalia, rnd moneylaundering.

57. Any anout ofmarijuana tl]3t DpS ofl]ce6 found in rhe cd was an dnount l€ss

ttr.n the shtutory "thresbold anon "oftwolounds..Jd?A.R.s.S$ 13-340t(36Xh), tj
4304(3Xa).

53. Any anounr olnanjuana that DpS ofiicca foud in tnecarwas torpeBoml

59. Any amonnt ot ndijulna rhat DpS oii.e6 foud in lhe car was ,ol posscssod or

in anyother way intendcd for financialgain.

60.  ny nrlrijuana thai thal DpS oiiceB found iI the car did Dot Cive ise to

tbrfeiture ofthc cr hder Arizona law.

61. Aly dtug pxrafhematia tlat rhc DpS oficc foundtuihecardidnoLgiverhcto

fofoilure of tle clr nnd- Aribna lay.

62. Theevas Nt and is notprcbabte cansero bctieve rhar She. w.s connntnrg

'moncy laundcri.d as tlral cnreis defired nrA.R.S. ,s l] 2317.
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63. Trer was notand is not prcbabic causero beliwc rhattho cast rhe D?S odjces

found in fte car wd lsed or intoded to be used jn, or was traceablc ro, any ofiense that givs

rsc to lbrtliturc ol rhe car,

6,1. Any cash rlat DPs oftics( aourd in rhe car did not givc rise to torfeirure ofthc

65. On May 4, 2016, DPs Ttuoper plunb anrpteled a vehiclc hhtory sedoh aM

idcntilled Tcrry and Ria llatt as the cals rcgistercd ownes ar rh€n true addss in ttusser,

66. That sme day, DtS Toold Pluinb relaycd rhc infonnation rcs.dnrs Tcdy atuj

Ria s idcntity, addrcss, aDd resisrsed oMcsiip of the car to Defcndxnt Moorc in his cdpacity

as the Navajo County "assct forfciturc attooey."

67. Dcfenda.t Moorc Iold DPS Trooper flumb ro seize ed irnpound the car, wbicb

DIS Tmoler Plumb did on M.y 4.

68, S[ca wasrclcascd ftomjail on M.y9,20t6. On rhar day, newos givcn Nriceof
seiarc for fofeiture of fte ca! and thc casb. Some pcNoial prcpdty fion rlc car was rctumcd

69. Not all pcNonal propcny from rhe cd sns rcLumeo.

70. Ter.y lad vcry eapcnsivc hcrins aids jq rhe cd tltar trave Nver bcen rctumcd io

tt. Tetry and Ria have nor cormined. or intcndql to omnir, nny crinc rtd givos

risc to fo.fenure of rhe car.

72. Tery and Rir have never been charscd wi&, nruch tss convictcd ot &y cnme.

73. Shca has not conndned, or intendcd to onni! any crnno l1lal sivcs nse ro

74, Shcahasnorteen convicted ofany cimerelated ro theMay I (op.

?5. Thcrc aE no pcndhgcrituinal charys against Shca as ofthedatcotlhis
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76. If Shcaaianypoinrconx itrcdornriendedrooDnnirarimelhltgiycs scto

forfciturc x lhere h no cvidmce rhrt he has-TdyandRia did nol kNw nnd coutd ror

rcasoDably have knoryn rhat slca would useorrvas tiketyto uscthc car ro do so.

III. TIItr ST^TUToRY ARcnITEcTURn {Jts FoRIIITL{i

?7. Arizola\ civilforftihtre schen+ircludire the civi i anti rackctcojng tass,

A.R.S. SS l3,23l4,rseq.r the drug fo.fciturc cnlblin! stafue, A.R.S. { l3 34l]j and a]l of
cnap&r 39 ofthc  i4nd crinrinal code. A.R.S. gS l3-4:tot erre4 

-vesrs 
thc govemnrcnt rvith

awsome.uthority to accrse prope y, Elherthan pcoplc, ofc.inrinal conduct and thcrcby

78. LaN enfo.eDent Elis on rne legal ficrjon rlat forfejturc h aboltproperiy. not

poDle. to justify drc indtdiblccxsc *nh wlnch n c.n takc propdy lnd keer it fof irs owd use.

?9. Unlikc a crininal poceedins, theF is m rcquirment rhar tlE Aovcdncnt
onvict anyom, lel alone pDvc a,, elentrt ofa cnme trerond a reasonablo doubtj in oile. to

80. Wh€n n€goronment obtanrs a tifeitur€, fie las,cntbrement agencics (potjcc

andposccutors)lhrtpdicipatcirthcaorfciLurearcinnostc.scsr*ldedt01]%ofllc

lariened lnpeny.

8 I . S uch law en lorcenenr asdr.ics nay keen the forfcilqt pmp erry lbr thcir o wn use

oi sell it and use rhe lroceeds.

82. The forfcintrc statules rhus altow rrw cnforcdre as-cies ro arsmenl their

bud8cLswitlo .nytcsistativcappopnadon.

$. Udikc a cnninal prcceeding, ttegovcment ncc.l nor make anysubsmndal

showing to takc peoplc\ properly.Indeed. in nany iNlances the oBncf or inteEst holdc. of
proDcny beng songht for fofcil0re is lresuDed guitry unril he or she prov6 his or hd

84. Unlike a ciiniill pocccdiIlg, rjbple qhosc protcnyh calgtrrnp h Aizona\
civil fofeirurc schcmc do nor hale the idu ro an xrl.mey piovided ro lhdn if rhcy crnoot
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aford one. This mcans the govemnenr can take a petron\ car, life savings. and none wirhout

Llat lersor gc(ing lhe bEnelit of legal representation.

8j. thlike a cdminal ploeeding, rhe orvrs or meresr-hotdd ofpiopofty has ody

lhnty days to navigalc a naz€ of nneprint prccedual requiredents just ro nai,ltanr r,ardi,g to

antest thc pcnding forfeitur€. If de own6 or intcresr holder cflNot aford an attome, nc or

sne nlst navisate 6is procedural naze pra r€.

86. Arizonat forfcitun schcnc cveD puryors to cleak a ronin-Anendnrent-fiee

zone by claining that ilnlo didenc nay be supFe$ed in any tarins pnsMnt to this ctrapt€r

on thc 8rou.d that iis acquisilion by searcb or seizurc violatod constirutionat piorecrions

appli cable in cininal cass rel ating to nnieasonablc scarche or seizuros.. A,R. S.

$ 1343r0(EX3).

it?, Unique in all rhe nation, Aizona s civil fofoiture statutes @nraio rerersc

attomey's fees pmvisions that ctrill tnc cxercise ofthe nght to letirion tne govemnat.

3s. wien ! pfopeny owner contesls a tendins forfcirurc in couft, trc b*ones liablc

ibr I00% of the govemment\ costs-vcn if dr govmnent prevaih on only I % ot iK c!se.

39. Convdclt a lrolqly oMer is entitled ro costs frcm lle Cor€mrent o.ty jn thc

most extnoldinary cascs wlcrc tlrc sovcnnent faih to show redonablc cause for dre scinlr
a slandard ov€. nore govmrent-ftendly than trob.blc cause.

90. Covemm€nr uss tie revcrse altonels fos liovisions to intihidalc a.d tnrcaren

imocmt popedy owneN into not cont6tins forfoiLure.

91. The lou standad of prooffor lhe govcmDenr, clear nnatrcial nrentivc for Iaw

enforcment to pusue hrleillre stricr pocedurat hoops for propory own6 ro junp thoughl

p,esnmption ofprcpcdyomds auilt, rnd cleof financirt disinenrive for tropcdy oqnc$ ro

conlet Ibrfeiture all stact the deck to th€ sovernmhfs benent. rt sholtd not bo surpdsins thar

tlis onrsided schcDc ws orieinally aulhored by counry anomeys snd an a$ist.nr statc

attomey efreral, and sponsored by the Arizom Proscorring A(toneyt Advisory Council.3

! camcror I.t. Holn*, ri!,:l, d./ Pr qae af Aiina FatJzlur umter a R s. ! l] ?Jdl d s.r., ofF or rtrE
An'YceNorARzdr(res6)
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92. Takcn togcther, Adzona's cnil forfeiture schenc chllh rhe cxcrcise ofthe righr

lo petition thcCoye,n'nent for Edres ofsricva.ccs. is corosivc ofirivatc propcdy nahN, and

antnheteLro due troccss ollar.

A. Arizotra's lorfeiture Larv trrs Incrcdibte Brod(h.

93. ln Anzon0, 'AU prcpcny . . . dcscnbed in a srarule providing for ih lbfeiiuie is

subjccr to forfcitue " a.R s $ 13 430.1.

94. Two statutcs tlut povidc lor lbrfeiturc aft dre nckcrcftjns lbrfeitrc stature,

A.R.S.S l:r 2114(C),andrhcdrusforfcnureslatutc, .R.S g l3-3413.

95 The$ckeree rg fofeiiure staiureprcvidcs for rhe forfoiture ot amorgorhf

tnnrgs, All Drocccds lra.cablc ro m ofosc irchded ii dredcfinilion ofnctcteering. along

wilh"allnonies..andolherDropcnyuscdornxendedtobeused,,insuctanoffensc.A.R.s.

-s ti_2314(cx3).

96. Therc aE nore than thiny sep,rate ofcnses nrduded n1 t]1e denririor ot'

'!ack eteernrg '-lrcn icid c; robbslj ki dnapp ingr lbrgeryr thetr b ri bcryr ganbl ing usuryi

exlodiorr cxrortioDate exteDsiorN of crediti trohibircd drugs. marijLDna or ottu potribn&t

chcfri cals or sub shn ces: l ram ck ing in cxplo si vcs, weapons or stotcn prop onyi p drti cip.inrg in a

crirdnll slhdicatej obstructnlg or hnidcnngcriDinal l.vesrisations oiprosecutionsjdss.niDa

ldhe chnns includnrg, but not linned to, lahe clanns assened rnmlgh frnnd or a6on;

'ntentional 
orrecklcss fakc slalcmdls orpublications @ncdninglatut forsaleorlerse or salc

of bdiymed lands or s,le dnd 
'norrsagins 

ofrisubdivided t,n(tstrcs.lcotrealtyNith nrenr ro

defiaudr inlentionalorrccklcss liaud nr the Durchase or salcofsecu.iriesr intenrional or rcckl.ss

sale ofunregistcrcd sccd.ities or eal poperry securitics:, scheDe or artiJice to dctrau{ti

obscenityj serual exploitation olaniioripbslirution;rcsrrajft oftmdc orcommsce nr a

pullic-qorks conlracl; temdsmi nioneylaundcringr otrscene o. rnoeccnr erelhone

annnunicalions to nnro4lor conmercial lurcos6j counrerfening.{rkq anifrdt retrorisjr o.
ecologicalt.roisnjsmugglingolhuDrubcnrgsjchild.sritutionrscrrofickingtFmckirg

oapcrsonsforfo.cedl.bororscn'icesi.ndnannfacnrrnrs,sehrsordistribntnjgnisbraDdcn
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drugFblt thosc offcnsN arc ?ackcreering" ,n, i f rh ey de ..conni(ed for nneci.t gain. "
A.R.S. $ l3 2301(DX.1Xb).

97. The drug forfeiturc siarute providB lo rhe foneinrre ofall "[p]ropcdy,,,

including "[vlchichs to tftslofi or in any mdner facitirale rtre rranspoftation, sle or receipt

ot, or id Nhicn is contained or posscsscd, my iteD or dtug,'i that is ..used or intended fof use in

violalion oflhe dtug laws. A.R.S. g r3-34t3(A).

98. In any forleiture basod or a dog crine. rhe drue dinc z,r/ have beeD

''@Imined for finarcial gain" unless it invotved an anounr ofdruEs greate. ttran a 
.\ratutory

99, In lh€ dse ofDalijuana, rho slarurory thehotd amounl rhe nininuh amount

tnat nust bc !ftsen! befoE oficcn nay initiare forfenurris rwo lounds. A.R.S.

,313-3401(36Xh).

B. Urcontested Forfciturc Subjcch property OMos to a procedunt Mnzc.

I 00, ln  rizod, the statutory pmccdues for lirrfeiture Dale n easy for taw

cnrorconent to obtain ibfeiturc ud nard lor pDp€riy ownc$ ro @dtesl forfeiturc.

l0l. In tne Fnding fofeiturc lro@eding, Dctenda Moore chosc to Mke a

poccdure c.ll€d lncortsted fofciture" available to Tent .nd Rir.

102. On infomarioh and beliei aftomoys for thc slate Gs dcnned in A.R.S. g l3
.1301(l)noreonenrhannorexercisettrcaudontysivdtorhcDbyA.R.s.sl:14309(Dro

nalc unconreted forfeiturcavailxble.

103. I|e statutory othoiity to nalc ucontesrql forfeihre available does not mmi

lhal hcontested foraeiLure is onstitutional.

104. wlro an .fionrey for ttr srarc exqches his starurory auitority to makc

unontcsted fofcirrc avaitablc, ne nak$ rtrat tact known by issuing a nolicc oflddnrg
tbrleiture to aU persons l<norvn to lrave !n nxerost who have not prcviolsly roceived tlo norice.

A.R.S. $ l3 4309(l);see a/s, A.R.S. $ l3 4307.

I 05. Uncontcsrcd fortcjrre Equird a ulpcdy owncr to contcst rhe forte u. cidro

by ( I ) tlnrg a "dann" $,irh rhc .otrrl. or (2) nting a "porniotr for rmissiotr or ntrigation,, wittr
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lhe attoney lor thc statc, A prclcny oMo nay not fi1e both o clain and a pctitio. in resporsc

to a noricc nrlking unontGted forfeiture available, A.R.S. S I3-4309(2), rhonsh, N cxplaincd

below, a propelty o*ncr who nnialty iles a lettion nay tater lilc a ctain.

106. Propeny owne$ have jusr drfty days tiom notice of pardins foifeiture in wbich

to filo a clain or peddon. A.R.S. gg l3 4309(2), l3-4311(D).

107. A clann or pctition must bc siened under pflralty ofperjury and set fodh esch of

I Thc caprion of rhe pbceeding rs ser fortn on rhe rotice of
pdding forfeirure or onplainl and rhe nane ofthc claimant.

2. The addess aL shich rhe claimanivill accctt flture railings
1l-om the @ul or idomcy for the statc.

3. I|e ftture ond cxtcnt of ihe ctannanfs intest jn rhe popeny.
4. The dat€, the idmtlry of the trdsfcrcr aDd rhe ctrcunstmces of

the clainanfs acquhition ofthe nrtccr in lhe lropedy.
5. Thc specific povisions of [the forfeiturc srarules] relicd on in

assqrins rhd the propeny h nor strbject to forfeituE.
6. AU facls srpporling each suct assenion.
7. Any additional lacts suppornrg rhe ctEinantr cllnn.
8. Thc precise reiiefsolel .

A.R.s. S l3,a3l t(E) (cbin requirenmts)i re. a6o A.R s. g rj-4109(2) (lerjtions also Nbjccr

toA.R.S. $ r3 4311(E)-(F)). A @py tuusr bc 
'nailed 

ro ttrc seizing ascncy and to the artomet

for the stato. A.R.S. g t3-4lt l(F).

108. By st0turc, no cxldsion of rine for fflins nay be grexed. A.R.S. $ I3_431(I}

r09. A proleny ovner who faih lo neet rhe strict deadlinc for a ctaim o{etition
loses his abihy to conte$ rhe forfeiture, in shich case dE artomey for ihc slare may atply a
,rzlc tirr e ordd of forfeituFwhich h arantcd bded on a nrele siownrg ofpiobxble causc.

A.R.S. S D 4314(A).

ll0. Evcn il a loperty own€r fitos a fircty dann, tne atumc, fot dre state has ser.e,

]ealr altcr actual discovery of rhe ksl evmt giring rise ro fofejrure in which ro fle a conplainr

tbr tbdcnurc, A R.S. S t3-4308(8).

I ll. lf! propeftyownernles ! tincly pedtion, tne aronrcy for rhe staie has uD to t2O

dats liom rhe notie oflending forfeirure lo completc .n iniirmal invstig!(ior aDd is$rc a
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Mlto decl.mtior of forfeitu.e, remission, or Ditigarion. a.R.s. S r 3-4309{3Xa}+). .flrcrc 
is.

hoqever, no apparent surutory consequence for faibre ro nrcct thal deadhre.

I12. lf rc artoflcy lor thc $.rcd,es issuea dccluatron ofinrbnurc, theprcpdy

oMf nusr rh€n nle a chin wirh $e courr w hin dirty days to pr€sede bis or hcr proleny

113. Becaue the attomey for the starc 16 a pccuniary idcresr nr folfcircd pmpcrly,

thc aftomey for the stale h4 a finxncirl nrcentivo ro tak€ ttc p3ln of leasr rcsislance to an order

ll4. Uncontesred fodcituc is the l)ath of least resisrmcc to an order offorfeiture. It

pmvides the attoflrey for tie state wiin bofi thc olponunny and the incentivc to kccp ptupeny

owne^ hom having thei.dlyin coun.

ll5, Strict @nplia.ce wiln fto requirenenls of A. R.S. S r3 43 i I (!HF) is di$culr.

n,G h cspccially true for p/o sc prcpeny owne6 who face seveF dne pressurc ro dcfcnd their

loperty bur $ho, unlike crirnnral deiendanh, do nor ojoy thc right to hale an anolrcy

provided ro lned ifthcy cannol aafod orc.

ll6. In thc pcndnrs foifciturc tmccedins, Defendant Moorc apllied for uncontested

forfciture bascd on Tdy and Ria\ onission of rhe words .,under penalry ot terjud nln rhen

pctition, even though Tqry and Ria conllicd wirl evcry other requilcnenr ir A.R.S, g l3

431 1(E), even lhouen T€ry and Ri. signed rhci. perition beljding rhcmsclvd ro be undd

pcnalty ofledury, and even thougt the Slolc adnns Terry and Ria,s owMsnip terest in the

car, wEch is rhe thins rclnircd to bc v6i fied.

r I 7. There is anoth* to.edlnl kap in Navajo County. whcrc lhe anomcy for the

state shtres his mailirg address wiih this Courr. This reqnncme.t nreds rhal an unwary an<t

u.ieprsented p? r, proporty ownf nay intend to subnrit a 
..ctxin , to this couft bnt

nisrakedy subinil ir ro lhc .ltorncy fo. rhe sute instead. 1.his nistake iranstonrs ttr ,thinii

nrto a tctitio." and unwitringly Nbj@b tlle prctcrty ownd to lhe ,$conles(ed forfeiluie.,
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I I 8. Thc attoney for fte state h autho.ized to characlerizc ar atrmpten ct.in as e

poritionandviccvena.,tr4rcy.Jackon,2r0!,n2,466,41Aa.6.t13l.jd1i2,116n.6(A!p.

2005).

I I 9. U.dor Arizona s aofeituE slatutes. the artomey for the srale has rhe incenrive

and opportunny to unilatemlly Epresent to the cout-as Defendant Moore has in rhis cas+
hat a nmoly petition (or atlopted claim) does not neer rhe ]cqunenenrs of A,R.S. g l j
a3 I I (E) {F) wjllout e\er speci$,irs rrhic,h rcquirenenrs were supposcdly not ner, sitng rhe

lchtloner m opponunity ro coiect the sulposed defecrs, or giving lhe coui a copy oftho

pelition for independdt judicial dview

120. ln pracricq  .izon r's un contesrcd forfeilure srxrures, A. R. s. g S 13 -43 09 and i j
43 l4(A), prcvid€ no daningtul check on rte authoriry cx.rcised by lhe attomcy fo. thc srlre ro

detmine wlether a pmpony ow.6 has s*ed a claim or o pcrilio\ or rvtr€rher ihat chtu or

petition is suticienl to pr$ac ths proterty owncr's inrd6L n u,c lropcny.

l2l. The authority v$ted in tle attorry for rbe stde by thc nnconr6ted forfeiture

statutes, A.R.S. $$ 13,4309 aM l3-4314(A), liolates due pmcss oflaw insofar as it altows hin

to adjldicare a clainr in wlricb nc has a p@nidtr intcEsr. Laer I Ohio,273 U.5. 5tO. 522-32

(t921).

c. T[e Forfeiturc Larvs Rrqnire rtu coyernncnr ro Do Less to prove fts c!sc.
122. ln rinirul poceedilss, thc govement ,nusl prcvo ib case beyond ! rcNombtc

123. h a olncsred civil forfcilue, Arizona law auorvs rhe govehncnt to pove rhe

properly is subjcct ro forfeiture by a prepondefecc of ttre evidmce. A.R.s. g t 3-43 I I (M),

Propondemn& ol tle eviden{ is a loq€r standard of proof thu rhe bcyond a Easonable doubt

r24, ]r1 an unantested forfciturc, AJizona law alloNs rhc govennent to stou only

':jNisdictioi, notice xnd fmts sufficicnl to dfrbnsInle prob.blc .ause for forEiturc,, in order to

bc gantcd fofeitnrc, A.R.S. S 13 4314(A). piobablc ause h a lower stsndard ofpbofr|an nr
prcpondehncc of the evidcncc slaDdaid.
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D. The Forfeiture Lars Presunc that Propcrry Owncrs Are cuily Unle$ lnd
Until TIey Can Prote Themselv€s Innocent

125. l] ihe npside doNn \orld of civil fofeiturc. a rropoty o$ner is Drc$rnrcd lsilty

126. In Anzona, an nrnoce omerwnosepropeny is used in thc conmission ofa

cturc wirhod his or lrd knowledec nay plcd an "imoccrt owna detqse. eve4, elenenl af

rri., he or she nust alinalively provc by a lFponderarcc ol the evidenc€. A.R.S. $$ I3

4304(4), D 411LOr).

127. This Eqnnment stands stdk conlEst io how criniMlonduct is supposed 10 be

lried: "The pdnciplcs that an .ccused is presumcd inno@nt until pmven guilly md that the srare

nust *tablisl rhe amsed s suiit by pbof of ev€ry elm€nt ofthe ofcnsc betrnd a reasonable

doubt are tundanental to ou crininal jusdce s}slm. ' ,9ra,e y. P/d t.k, 191 Ailz. 161 , 466, 4

P.3d 1004, 1009(Apn 2000).

128. Unless d imocenr osner afitu.tively prcves ne or she is an .imocenr owncf'

ddelinedbystatutc,nisorhcrintcrcstindrcpopedynaybeforfcit€d.A,R.S.$13-4304(4).

129. As is relevant herc, drere aF tluee clenenrs to l)loving m imo.enr oqer

A. lirs! m nDocent owncr musl uove that,lhle acquire! rhe intcst

befon . . . tne conducr giving rise to fofenure." A R.S. g t 3-.1301(4Xa).

B. S€cond, a. innomt own{ nust pov€ that..lhle did mr chpowc riy
pcrsn vhose lct or onrissio! gives ise to forfeitu!€ wilh lcsal or cquirabte power lo

@nvey the intcrest. rs to ! bona lide purchdd tor valu€." A.R,S. S I 3-4304(4)(b).

c. Thi , d innocent owD€r nus! prcve that iilhlo did nor know md coutd

notrc.sonablyhavo known ofthe act o.onrhsion or thar it vas likcty to occu_"A.R.S.

$ ll4304(4Xc).

l:r0. As dosfiibdt by one of its .udroN, rnc AnzoM forfeitue sclFne..is ,skict

liability . . . [i]t div6ts eme prcpcay interesrs withour rcgard lo pemonal fauti.",
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13l. UnderAdzona's forf€nuE schene, propeny orhes ce havethenprcpe y

taken ftom tha! forever it

B.

c.

No one, mucl l6s theinselves, las ever been convicted ofa crnle.

\oonc. n. (l l^ss r\d r.el\e.. hd p.p' b,er,!lr.E,J wi acnne

1nc allcgod pcDctrator ofcriii.al conduct ha been acqui[ed

likely to odur (tnus provine a negativc).

I 32. Tcny hd Ria arc innocenr ownm in d,e onmon Mderstanding ofdrc lcfln bul

nust pov€ thenrsclvcs to bo lnnocdt owne6 , o defined by ArihM law.

E. The Forfciturc Lnss Incc.rilize poli.e and prdccutors ro pursue A$€ts
Rather than Jnstice.

133. Thc forfciture si,tutes Cive tarv cnforcemc a pccuniary inteesl in alt propcny

subjot to fo.leitu€. Tnh $hme en@raees poticing for prc6t rarher lhan to. plbtio safety.

li4. In AdzoDa, every @unry has a..courry nri ncket€cring . . . tund.. which is

ldDinistered by rhe counry artoney. A.R.S. g I3-2j t 4.03(A).I0 Forfeilure prcce€ds nrust bc

dcposited h the turimcketftring tunds.

135. Whonevd a judgdenr of tofeiture h cnicrod, law enforcenretrt kceps u! ro t 0O%

oflh€ ner procecds fron lhe forfenuF.

136. Th€ only situation in which law oforcenenr keeDs te$ fid r ol]% of forfoiture

lroeeds is whcnanlliojured p6ori' successtully maks actaim for.tcononic loss aus€d by

lhc condu.t giving risc to lhc forfcilure of 0re dcsignared pfoledy.' A. R.S. $ l3-4j t t O)G).
Only when an injured pmon'succdstully nakes a clann and r@eives forfeit!€lmcceds

does l0% of tnc rdainins proceds Cer rdnsmiftcd to the Anznra Crihinal Justjce

Connission for deposit in thc vicrin oDpensation and xssisrance ird. A.R.S. g lj
.13I I CN)(3XC). Law enforcorcnt ihcn iceps rhe imainnrg poccds.

D. They camot prove thei r own i nno ccrce of rhe al I eged qi minat acrili ry.

E, They cahot provc thcy could not have knoM rhat c.iminal activiiy was
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137. Upon infonnation and beliei the vas1 najon!, of forfenure proceedinss nt

Arizonainvolrcno injued pcno\" snch ihal larv enforcenent teeps 100% of rhe prc.eeds of

ibdeitnrc in rhe vasl najonly of cases.

I 38. Wnenwer the propeny forfeited is tuoney, all oflhe noncy is used ro Einbu6e

the 
'nvestigarive 

6srs ofth€ pafiicipating law enforccnonr agecy or agdci6, wfth the cxccss

dcposiled into thc county antir.ckoteenng ftnd. A.R.S. S 13 43ls(EXt).

139. wl1devd dre propeny forfeiled is an inrcrc il a vctricle. rlc inrerest in the

vehiclc is a{aded to tnc $izing agc.ct  .R.S. g 13-43I5(BX2): seE z&o A.R.S. g tj43ot(8)
(de6 ning leiznrg ageNy'). Thc s eizing ag@cy nay rhen sclt thc vchicl e Ni th al l net pro ceed s

going into the county drti€cketernrg tund. A.R.S. S I 3.43 l5(AX2).

140. Moncy deposited in a @nnty anri-mckcrMing fund Nrsuant to a ft,rfeilure

'\hau bo held for thc bdefit of th€ agency or lscnci6 rcsponsible tor the sciare or forfe uE.,

A.R.S,S t3-23r4.03(D).

l.1l. Thc scizing lgocy ol Tery and Ria s car js Dctcndanr Navajo Comty Dne

142. Thc mmbe6 of$e Tdk Forcc include Defendanls rhe Navajo county Artomey

and Navajo CountyAlroncy\ Ofice, thc Navajo CounrySherj*'s Oficq the Arizona

Dcpartrne.t ofPublic Safery. dd the Police Depannents ofwinslow, flolbook,

SnowflaksTaylor. ShowLow,edPinctop-Lak*ide.

143. Il Te.ry ard Riat car is forfeited, thc Task Fore wonld reeivo iitle ro Tery and

r44. Any proceeds fron the forfcitue ofTery and Ria s cd would have to bc

deposited in lle Navajo County anri rackeleedng revolving Iud.

145. On irhnnation and belici lhe Navajo County anti-ackct€ing Fvolving tund is

also kroM as rbe Navdjo Couly Poolcd Acaunr, , nd nanc appca.ing in lhe Arizona

Cinri.al Jlsticc Connrhsion.s rcqnnrd rolois on the usc of torteirurc lioceeds.

146, Defendanl Btud Carlyon is rhc sole official givctr anrhoriry to admnrtuo thc

Navajo Counry antimckchring ovolving tund.
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l4?. Acordingly, 3ll Dcfodants, diectly or indnsdy, will fiDdrcially baefri from

the forfcillre of T€try and Ria s car

n', lle t orfeitur€ L.rvs Do Nor Meanihgtllly Resiri.t lolice and prosecutors,
Use oI Forfeitur€ Proc.eds.

148. There is no 
'n€aninetul 

rstriction on whictr expendilures Day be hlde ou1 ofan

a.tarckcradng frrd. Forl€iture prcce€ds ae used by law enfoMnenr aeencis to augndt
thoir o\h budgers wirhout lny lcgislativ€ aplropnation.

149, Th€ varions county artomeys ldninisrer th€ vadous arti-ncket€ering revotving

tunds, into vlicn any monis obGined as a rosrtl of forte urc nust be depositcd. A.R.S. g r r-
2314.03.

150. Tlere is very littlc rransptuoncy required of a counry anri,ra.keledns fu.d. I'h€

county ationey n rcquiied to file a rpod rvirh t]le Mzona Crininal Justicc ConDrission

('ACIC") about "the sour6 of all monies and all qpdditures,.. bur such iepoft nay not

i.clude'dryidentifyinginfomalionlboutspccincinvestigarions."A.R.s.st3-21r.1.03{F).

t5l. ln pracricq lhe ACJC reDoirs shed no light on bow .nli racketo*ins ftnds arc

uscd. They rryed info.naiion tnat is hlghly ageregaled and organized into qsuc calego.ies

such 6 ".dninhtalive expeNesii and .trher opcraring expenses...

152, wlral lnrle transpdency thsre has bscn wd reduccd tudlor in 2Ot 6 in tfie face of
Crownrs public @rcem about forlciturc and rle use of forf€iturc proceeds. Before 20 t 6j rcpons

had b@n requted $lirerly, bnr Laws 2Ol l, Cn. $. g ? (HB2O] 6) rcvisct ARS g g I !
23t4.01(1r) and 13,2314.03(H) to requne ACJC ro ompile an annualrcpon instad ofquanerly

repoirs. Tno lscal year 2016 Amual Snrgle Compretensive R@on ws dDe Soprenbef 30.

2016. ll was publisled or Ocroler:t, 2016, brt vittr no infoftation lirout lhe individnal cou y
aeounts. thc prceeds depsiled nrto thc individual @unly a@ounrs, tne expendnurcs 6on tlE
individMl courty leounts, or rhe anouns hdd nr rhc jndividual counly ac@u s.'r

I FotJ.itu? rknies R.ldr )a t6, 
^u 

cRN.llsa coMM,N (2016),
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l5l. nrc Nava.jo Counly anti ncketeerins tutrd had a balance of 3654,128 at rhe close

of fiscal year 2015 (tlD nost rcont ycar for Nhich ligues de available).

154. The Navajo Counly mti Bcketeering lirnd Mdved S I 12,300 itr in@ming

forfeiturs and 52,145 in inteFst dlring liscal year 2015 (thc nost rccent year for wbich tgurs

ls5. There were $32t,233 in total expendiures ftom thc Nav,jo Counly snti-

Fckeldi.s tund in nscal year 2015 (lhe most r€cdt year for which tsurcs arc availabte),

including $ l8J,4s8 fof adnnrhtrdlive expedei 544,802 for equiorenr, drd S44j580 lor'bfier

I 56. Adminisfiati\e expenses inchde salaries.

G. Thc Fofciturc Lr$s Clrill thc Right to Pctition by M.king Clrinants Liabl€
for the covcrnnentt Fees and cosrs Ercn when rhc clrlnDnt Prcvails.

157. !n a.ontcsrcd fofeiture, dre Stat€ is e itlcd to 100% ofits fiom€yi f€* evc.

whenitwinsjusiI%ofitscase.but!claimantisendlcdlo,r,eofhisorherano cys fc6

even if hcorshcwirN 100% of his orhercase.

158. Aizona law prov esi'Ihe cour. shall oder any chnnant who fails lo stablish

$ar s ,,hia i,relcs/ n exenpl non fodciturc . . . to pay . . . the state\ @sts and expens6 of

the investigation .nd lmsccutiotr of the naud, nrcludnrg rBonable altomey fccs." A.R.S.

{ I143I4(F) (enpbsis added).

159. Conv€Bely: "On enhy ofjldgneff for a claimant. . . troperty shallbe rctnnred

o. conveycd nrncdialcly to thc claimant . . . . r it appcds that drcro was reasonable cguse for

drcsciz0eforforfenue...rr..ldinantbnot..qtitledtacats...."Sll-4114(E)

- Fotkfu{rt ttani^ Rqan t0 2att, 
^42 

cRtu,16rcoMM N(2015),
r'b //wN 

'dic 
6\'/Acrc.wcb^rubs/nmncdfr0rtrn otr ts *rco R60n'dr;.orl"u'M,tr&r

ng?,n ?0 20rJ, 
^Rz. 

cRN. rusr conM N (201t).
hrpll$$v.7lic.rorAcjc.vcnoubvfimnm/.vror5/2nd or fYr5 Rrco Rcoon.rdt F,furr il,,zr
n?rol JP 2rrJ, 

^Rrz. 
ctu! Jusr coMN'i" (2015).

hbr nB!.a&ic.sovr^crc.web/pubnfim,Ee/fvl0l5/3rd or rYli Rlco Rmon.ndi ]q.,thi?,vdid
Rqol t0207)_, Jqrd i 5, Gollecrively heftin.nd FY20rjRrcoRepons").
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160. To an 

'nnocdt 
protedy owner, lhc rc!6e anomey\ tees p.ovision is a

prcfonnd disincentive to defcnding his or ner Dropqly againsr an unjLsr tolfeinrc.

161. 1hc rolcrsc alomoy\ tc.s povision is used by attoneys tbr rhe $orc as

leveoge ro discoldgc prcpcny oMcs ftom contesing a tendins forf.itue.

IV, EVXNTS FOLLOTSNC TNE CAR'SS ZURXIOR)iORFEITURE

162. following rhe seizue for forfeiture ofTcny hd Ria s cd, Defcndmr Moor+nr
his calacity !s lho altoney ibr the snte ind acting on b€half ot Defendanr Carlyon, Defendant

NCAO, and Dofendant Task FoGengaged in a palem of condnct calculalcd ro extingLrish

T€fty and Riat abilily to protect rheir intercsl 
'n 

thc car bojiE a judSe and drcraftcr augnenl

the b!dsc(9 or all Defendmts via e tnanteslcd,, foif.nu, c.

A. Noticeof?endirgForfciturc

163. On May 23. 2016, Dofondanl Moore liled a Notice of?ending Forfciturc (he

"Notice') wnh this Coun. giving nolice thrt Defodlnrs would ctaim Terry and Ria.s car
.pr*uanr ro s 13 2314, s t3-34t3, and s t3 4301 z, sc4 '

164. The Notice nade unconlested folfcnure allilaDru.

165. Dcfddht Moorc causcd lhc Norice ro be nliled ro Tcry and Ria ptart, os

llpesons known to ]l!ve an inter€st , as defined by A.R,S. g 13rt3o I (6) tud as requircd by

$ 13430?(l), or May2s,20l6.

166. TIe Notice was delivded to Tcry dd Ria via cenined mail on May 29, 20 t 6.

B. Terry and tu. I imely Fite alh€ir pcrftion

167. Teny and Ria responded to the Notie by detivedng copi6 oflheir t€tirion for

Renission 10 Defendlnt Moore and Dcfcndanr Tdsk Force.

I68. ]try lnd Ria\ P€rition wa delivcrcd lo Defc.danr Moorc and Defc.danr Tlsk
Force via rodEx on Jnne 28, 201 6-x!crly rhidy dars after Terry a.d Ria\ r€ejpt oftlc

169. BecN* Tdry and Ria are pe8ons kno$n to hale an jnreEsr in rhencai N
dcn.edbyA.RS.S t3-430t(6).andbecanscDclendan$naverecogizcdTerrya Riaas

tu!r. rc Jr.cxi\r.J r' \hele leryaldPr.o\.nrrc!r.
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| 70. Because Tery atrd tua s tctilion rvas tinrely nled dd lroninently sralcs in rhe

uppcFrieht comcr ofrho nnt plge that tne pending forleitdre is "NOI UNCONTESTED 1", the

Pelition cl€arly intdmrd the state ofTery ard RiE s inte8t and their intcnt to @ntst thc

l7l. Tery and Ria\ letition thorcforc salisfies the b6ic substaltiv€ oncenrs

undqlyins A.R.s. S 13-4311(E)

l?2. Teny aM Ria\ letition addrc$es t]le eight enun@red dtuncmmts ofA.R.S.

s l3-43 r r (E).

173. BocauseTqr/andRia\linelyletitionatl€astsubstantiallycontliNNith

A.R.S. $ M3 I 1(E)-(l), Defenddr Moore was obligated in his epacity as rh€ artomey for lhe

state 1o "nrquire inro wbether tle [tu] is subjed to fodeituE dnd dre facrs and cironstdcs

su(oundind'Tdy dd Ria's Petition lrovide [])efendant Task Forcel ad [Tory and Ria]

wjth a wlittcn d@lamtion of folfeitue, rmission or nitigation . . . r'itnin nincry days ancr drc

etrectivc datc oflhc noticc of pcndins fofeituE," aftcr which Tcrry and Ria would nave thiny

days lo nle a ckin nr {is Court A.R.s. $ 13-4309(3).

C. Thc Appliotior ror Fofcituro

I t4. Dcfcrdsnt Moorpin his apacity 6 the anomey for lhc statc dd acting on

behdfof Dcfenddtt Brad Cdyon, dr€ Navajo Courty Attomcx Dcfendant NCAO, aDd

Defendalt Task Forcrnenhd inquircd inro d1e fach and circrnstances suftunding the

Pelitjon Dor issued a declaGtion of fodciturc, romission, or tuitigation as rcquied by A.R.S.

$ l3-4309(3).

1. The Appticrtion wrongly Assens rh,t I€rry ud Rir Nev€r liiled a
Perftion,

l?5. On.,!ly 5, 2016, Detandant MooE iilcd an Application tbr ForfeitLrc (rhe

''A!pliation") witn dis Conft rAr*enring-incor&dy drat "no finely clain or Perition for

Renhsion hasbeen filed."

l?6 TIe Application admits that "orcstoMence *.s receivcd by lDefenddr

NCAOI ton . . william and Ma'id Plau. but claims that that @ftspondcnce did not neet
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the iegal requircmonls fora Clain or Pelilion forR€frissio., lnd werc lesatly null ed void

undff pu$unt to isicl A.R.s. $s l3-431r(E) &(F), as we as l3-4309(2)."

177. I he Atrlielion do6 no1 specily which logal requiGmenh rhe

Petitiod"@rospondencd' allcgedlydid notnei.

l?8. nrc Aptlication does nol lttach a opy ofrhe letnio torcspondcncc for dis

179. Before filing $e Applicatior neither Defendut Moore nor any other Defenddt

6 aclcd T€rry lnd Rie to clear !p any rilcscd dcficiency in thcir Petition.

180. Tne nncontested loifeituie star!t6, A.R.S. {g 13 4309 and t3 4314(A), pmvidc

for nojndicill ovesislrr ofDcfctrda Moorc's conduct aM Elr$enlolions as d*cdbed nr

l3l. Tle uonrested forfeiturc statutes, A.R.S. gS I3-4309 and t 3-43I4{A), by their

pla'n neaDing and intoded ope&tion, depiile Tery aid Ria ofrheir righr to defend their

prcpeny righls in a Dbceeding befo.€ o ncutral judge.

2, The Appricatiotr WrongtyAserts ?robnbtc Cause forForfrirurc.

I 82. The ApplicarioD !$ens drar "ftlhe .flachcd Exhibib set forih facts sufiicient to

dcnonslrate probable cause lo believe that lthc cr isl subj{r to forfeirure Dusuanr to A.R,S.

$! 13-23r4(G)(l), l3-3413(^X3)."

183. Undcr A.R,S. { l3 4314(A). evm nnder rhc inpcmhsibte prob,bte ause

standdd in nno.t$ted forleilure tle Application had lo shoN .Jurisdiction, norice and fach

sufficicrt to dmonsrmte pobable cause for lir.feiturc.,, Because this appjicatior was bouelt
pusuant to A.R.s. s 13-3413(A)(3). tho Appliarion had ro show iiprobable calse to beli.vc

tlal dre conduct givins rhc ro forfoirurc invotved an xnounl ofunlawtul subsran* grqrer tlutr

thc sratutory drcshold amoht as deined in scct'ion I 3-3.tol or *as conmited for nDancial

ganr." A R.S. $ l3,4lt4(A).

|84. ThcExhibitsa lched ro the Application scl torlhno problble causc ro believe

r' . J ber JrJc.r.'tr'rlond' ornIIeJlo-firrlc.rr.ir'.
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I 85. The Exhibils attacbed to lhe Applicarion sr fonl Do probable cauc to bclicvo

tlft has b@n my drug ciine involving an anount of an unlawtul substdce in excc$ ofthe

slatutory tkeshold anount.

| 86. TIE Exhibns altaclod to d]c ADticadon set fonh m prcbablc cause to betieve

dEt tho noney found i. $e car wa uscd or intended to bc used in or was tracelble ro any

otimse that eiv6 riso to forfcnurc.

187. Tne lxhibils a(.ched to lhe Application set forrh no probabte causc to 6clicve

lherc hxs bedn lny cininal .clivity siving nse 10 forfeiture oflhe ca!.

188. Thc unonlesled jirddturc s(ltutes, A.R.S. gS t3-4309 and 13-43t4(A). povide

tbr no adveBanal challenge (o an assertion nr m apllication for fodeirud Grch a $e sse ion

describcd in pahgraph l 82) that probablc cause exish for forfeitlre.

189. Theurcontcstcd forfcirurc statutes,A.R.S.5g t3 4309dd l3 4314(A),lrovide

no procedurc by which Tdy and Ria hay nbve to dismiss rhe pending Arpiication on ile
grohds dcscnbed il partgmphs 183-l 88. This omission violates dren duc tFcss iet s.

D. Terry ard Rin t nnely Fil€d . Chim in Rcsponse to rhe ,{ppticrrioD, whiclr
Should Eate Bcen n Declaration of Fortciturc,

| 90. thc actions ofDefddanl Moorc, in his capacity as the artooey tor rhc slalc and

aclils on behalf of Defc.danr carlyon, the Naqjo counly Alromcyj Defendtun NCAO: aDd

Dclddant T6t rorce. wongfuuy creared a sralc of afans Nheiein Tcrry and tua appearcd to

have no standins ro dcfcnd or @over then prcpcity. Tbe unontoted forfeiture sr!tutG prolide

no way lo rdedy that appareDt state ofaffais.

l9l. WhenatinelyPcrition forRemissionis filed, the atroncy forlhestate must

fouow tnc Focedure ofA,R,S. g 13 4309 and nay not skip to filins an Applic.tion for

te2 w]rn a dnely pcrition to.Remhsion is rhd, A.R.S. g lj-4309(!)(a),(b)

lmvid$ dril thc aromey for rhc state has up ro 120 days fio6 ltje noticc of pending forfcitue

to .onplet€ xn infonn.l nrvcsiigrlion and issuc a vritrcn dcclaraLior of forteiturc, rcDission, or
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193, Iflhe atlomey for thc stat€ lrer issue a dalaration of fo.feiturc, the prcpdty

ownr ay tld nle a clain vnb tlc couit lo prcsBe his or ber prcpcny nghts. A.R.S. S I3

4309(3Xc).

194. Wtlen an rlplicalion for forfcillrc is filed, however. Anzona law puryolts lo

disauory dy ftdhe challengc to drc forfcinre proeediDg. r\bfft.g. r. Machdda, 179 Atiz.

343, rs2,878 !.2d 1386,1390(App. 1994).

195. Ratner dran file d application, if Defenda.t Moore wished lo prccced wiih

ibrteitlre he.e, hc should havc file! a Miuen declaarion of forfeituE as desoibed in A.R,S.

$ r3-4309(3).

I 96. The'npplcadon" filed by Dctendant Mooro snould have been a writlcr

dcclaralio. of forfenue and Tdy and Ria w.c jstin€d in traring it as such.

l9?. The Aptlicalion"wasmailed toTnyandRiaonJuly6, 20l6,

lt8. OnAusustI0,2016 exlctly 35 days a{ier Defendanr Moorc dailcd rhc

"Application toT6yddRiaonJDly6.2016 Tery and Ria caused thenChnn to bc nlcd in

199. Undcr A.R.S. $ l3-4309(3xc) and Anzona Rulcofcivil ftoceduF 6(e), a clanr

lil€d rhiny 6vc days aftcr thc moilins of ! vrirten dcclaradon of fofeiturc is rinely,

200. Terry and Ria's Claim is signed by both of thcn under pcnalry ofledury sets

fonl cach of the eiglr dhflted requnments ofA.R.S. g I 3-43 I 1(!), drd ihus conplies wnh

A.R.S. $ l3-431l(E).

201. Otr Ausust 16, 2016, Terry and Ria\ Clain w.s nail€d to Defenddx Task Forcc

202. Bccansc Tcrry and Ria's Chnn in d1e pending forfeiture proceoding is timely, it

nusr be adjudicared in anyjudicial forfciturc oceednrg dut follows. A.R.S. g ij ajo9(6xa).

D, Defendrnt Moo.c lloled Lo StriteTcrry rnd Riat Clnin,

203. On Settenler 6, 201 6. Deaend t Moorrnr hh capacity as $e arto: ocy for rhc

st.le and actirg on belalf ol Defendanr Carlyon. lbo Nivajo Co.nry Attouoy, Dofodant

NCAO, aDd Dcfondtu Task lotrrnlc! r Morion to Slrike Tery ard Ria s AngDst t0 Cl.in.
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204. The Motion ar$es that the Clainr mnsl be shicken solely becatrF Tdy and

Ria s.lune 2S Pctilionvas not sisncd undqpcnalty ofperjury.

205, the Nlotior dos nol eelc thal lcry and tua s June 28plo s? Petition was

206. Thc Molion do* nol olhdvhe a.guc that any rcnaining clene ofTery and

Ria's Junc 28 p/d rc Pclilion was insufficicnt.

207. Tery add Ri. si$ed their Jnne 28 pr? r? Pclition.

208. D€fendant MooE intdds to depdve Tery and Ria ofboth tbeir car .nd thc

ability to €ntest the deprivation oflhen carjusl because then /r, se Pctitior did not oxprcsly

state signcd undcr pcnalty of perjury."

F. CurrcntProccdurrlPosturcollhcPend gIorfeitdroProc€edin8

209. No judgnent, ordq, or ruling has been dtered on the Application, thc Clxin, or

in any olher wry with resFct 10 the pmding lbrfeiturc oflttryand Ria's crr

INJURIES TO TERRY AND RIA PLATT

210. nrc unmntcstcd fodcnure shtutcs. A.R.S. Sg l:l 4309 and 13-4314(A), puryon

to @nfer autlDity lpon Defend.nr Moore to adjudicatc Tcdy dd Ria,s Fopeny jnterest in $e

c6r, eva though A.R.S. S$ l3-2314.03 and l3-4315 aivc Dcfcndmt Moore's supervisor,

Defendant carlyon, the Navrjo counry Anomeyj rd cmploycr, Dcfcndant NCAO, a peoniary

intorest in the outoDe of such .djudi€tion.

211. Upon infomation and beliel sone poition of Deiendmt Mooo s andor

Defendat Celyon\ salary o. conpensation is athibutable to forfeirure prccccds,

212. Bui for the nncontested forfeiture statutcs md rtc inccnrive srature, T€rry and

Ria s propeny inlcrest in thc car would have bccn adjudicated by a peson or agenoy without a

Decunidy intcr$t in the outcome ofthe forfeiturc proc*dins.

213. ThcrdcNc attomcy s fccs provision, A.R.S. g t3-4114(F), instilh Tofty and Ri,

\litl] an aci.rl rnd vcll,foundcd fmf drat drcy may tucur addnional liabilly for drc St.rc\ fc.s

and cosls by the sftple act of contestnrg the poding fodciturc nr .oun-ven ifTdy and Ria

prcvail or 99% oftlcir clann. This fear chilh their wilnrgncss to dcfc.d their dghls in coun.



I

2

3

5

6

3

9

t3

t5

t6

t7

l8

l9

20

21

22

2l

24

25

26

21

23

21,1. Bul for the rcvcrsc artomey's fees lmvision, rhce would be no .hitiing eftecr oi

Tdy and Ria s rigti to pelitior e govennrent for rslr€ss ofgrievancG.

215.'ftcrevc$canohey'stlspovision,A.R.S,$ l3-4114(F),insofarN jtconld

subjd Tmy dd Ria to additional ljability for dr€ Srare's f@s and @sts, also ftats Dofondants

diffeFntly fionr Tcrry and Ria Nho nay,or rcco\or fees and osis und{ A.R.S. $ t 3-

4314(E)-ven thouSh Defddarts drd Ter.J and Ria .re snnilally situ.tci as panies to any

ju d i ci al lorfeiture pro ceeding,

216. But fo. rhe iev€6c altomcy's fcN !rcvision, AriT-ona s forfeiturc statutcs would

treal Terry, Rir, rnd DefendanG cqnally in a$ardins fes ond costs.

217. The inertive statutes, A.R.S. $$ l3'2314.03 lnd l3-431s, impemjssibty cotor

Defoddls lpprolch lo enforcins the hws of Aribna by mcolragins ficn to seiT_€ rnd seet

forfciture ofTery and Ria\ car, even though doing so derdves Tery and Ria (rvho ar€

innoccn, oflhoi prolerly wilh noirhcr cviderce ofa.y co.<lucr giriDs risc to for&irur nor any

nca$rable benclit to drc pnblic hcaldr, safett or $'ell.re.

218. Upon infomation andbeliet sonc portionofdre slaryorcoopens.tion of

Detardant Moore Defcndlnt Carlyon, ordor individtral officeB and troolers Norking for

Detandant Task lorcq is attriburablc ro fodeiture toceeds.

219. But 1br rhe nrcentive statutes, Tdy and Ria would nor be etrtanglcd in a schene

nr wNch Defendanrs arc incendvized io abmdon the prcpcr oic oflaw enforcemenr md the

balan@ belween rhc starc and citizds.

220. Dcfcndant Moorct cordnct in ignornrs Tcfty and Ria.s Pctition odrhetr

repescntins to this Coud thlt no petition or clan! has been lnmly 6lcd has drcatened ro

depnle Totry lnd Ria of their pmperty \yirhour givnrg them an opponxnity to be heard.

221. But for Defe.ddt Mooe\ onduct. Tery lnd Ria\ objecrion to the forfeituF

oftleii car would bc hcaid by a ncftal adjudicator.

222. The peding forfeiture cloldsrlc validityofTenyand Riais irrersrin rhe ar
even though tio fack ser fofth in th€ Atplication .nd a.conpanying Exnibib do tror givc risc lo



2

l

6

t2

ll

15

t1

l8

l9

20

2l

22

23

21

25

26

21

28

223. But for thc pcnding lbdbitu@ procccdine, Totry and Ria would know thet

iglls. status, ed other lcgal r€lations rvith rcspoct to lhe cd.

224. The ongoing soiznrc Ibr lbrilihrc 
'neans 

lbat l ery and Ria have n€irher

po$e$ion nor cuslody of tncir car even rhough rhey have title and cvcn rhoneh the hcts ser

lonh in the Application ond acodpdlng Exhibits do not givo rise ro forfeiturc.

225. But for the seizue for forfciture dd ongoins forleiture rrrcceednrs, Tcny and

Ria wonld djoy the possession and ostody ol their ar, ro rvhich Lhcy !E entitled.

226. Even ifDefddanrs relmed Tdy md Ria scar. A.R.S. g 13-4308(8) Civ$

Defddanc a seveFyea slalule oflimnadons in whicn to tue a conDlaint for forfeiturc,

n€ning Tery and Ria's propeny rishls in thcir car are dftatded and cioud€d ftr yea6 to

227. But for Arizona\ fofcihrre laws, Tory .nd Ria's piotely riglrs in thet cu

would be clcai and no! thratened.

FIRST CAUSE OFACTION

(Unconi€sred Forf€iture AloNs thc Atortrey for the Srrrc ro Adj icate a Proc.oding in
which Ec Els a Pecuddy Int*c( and Thqeby De esDuePmcc$oIL v)

228. llaintills incoQonlc atrd rc-allege paragraphs l-227.

229. Uncontestcd forfoihre, as pnlided nr A.R.S. gS 13 4309and t3-43t,1(A).

dilfen fion j$icial forfeiue in rhat lncont6ted foileitre ltlovs forfcituio to be obtanred

widronl any adveNadal prc*edins ever taking place belorc m oficq of lhe judicial

210. Un@nlsted forfeiture allows the atoney lor rhe ftte ro characrdize m

attenptod claitu as a perition.

231. The abilily to chancterize an aitefrpted claim d a perition allows the artoney

lbr the stare to $bject propedy ownem to the unconrested forfcirure trccess don when thcy

hu'c ried ro invoke rheifuisnt to an advdsariat prccccdiig bcbrc m offico ot the judicial
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212. lle! omcy forthcstatc 16 an econoniciiceililc to characterizcan alrempted

233. Un@nresred rbrfennrc allows rhe artorncy tbrrhe sraleto a.t in ajudjcial or

quasajLnlicial capacityby adjndicatiq thenroits of apeMing forlelwe.

234. Un@ntested forfeituie anthd:es drc auomcy for rhe statc to .btain an odcr of

forlcitnrc fmnr Ihejudicial delarme sinrplybyrepresentin! to thejrdtcill delxnne.r rhrt no

rimely dann ortetition has bes filed.nd asleftins a boilepllte Ecitario. ofprobabtc causc

235. The nrcendve starules, A.R.S. SS t3 2114.03 and t3-,t3t5,givettrcattoney h!
thc stat€ a lecuDiary intcrcst in my odo of forfeiturrincluding iny ordcr ot for&irure

oblainql dNueh an unconrested lorfeiturc in vhich thc auome_v for nrc state n rhc adjudicainrs

216.'lbatofilccrsactinghajudicd orquAi-judici.l oprcityaredisquatifiedby

fien in(erest in tne controve6y io be decided G olcose the sen etut dle_" Tuh!) | Ahb.Zj]
u.s.510,522 092?)

23t. The unconresred hfenure sldurcs, tosedrs Nith the j.centivc statuls, rlcrcby

deprive pesons ofprcpenywitholt due proccs ollaw nr viol.tion ol thc Foulc.nth

Amend.rent to thc U.S. ConslituLion a.d Arlicle 2, se.rion 4 ofthc Anzom Constirurion.

SDCOND CAUSD OI.' ACTION

(TheReyerseAttorhcy\IecsProvisionChitls(heDxerciscofThcRighftopctitionfor
Redre$ and Deni€s the Equal Prorection of the L rg

233. Pl,nrdffs ilcorlorale and re-allege pamsEpls I 227.

219. The revde artomey\ fees pFvhion, A,R.S. S 13-,13 t.4(D, nnpoes a contnrsat

liabilityon forfciturc claimmh for rbc sinrple ad offitinr a ctah jn a forfeiture proceednrs.

240 Tle contnrsertlirbiliry irposcd by thc r€!e^e artoncy.s iees provision vesrs

nfon ilrc cntry6fanyjudsnotother llrn njL sncm rhai the clainrnas cDtirc imc&st is
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241. Even Nhen a forfeilure clannaft *ins x jndgne.l rhat only I % of his or hd

inteFst h subject to forfeiturc tl)e danndt rhet€by beconG liable lot ] a0% ot rhc

govemne s lics and costs in tnigating rhe forfeiturc.

212. The contingent liability ifrposed by thc rcrcNc attoncy s fees prcvisior

esp*ially in c.s6 wnde a clainra has apanially or nostly 
'nentoious 

clain o.rvillhavc lo

pove hnselfto hc inmcenr chillsthechinFnt'swillingn€$toexclcisehhorhernghlo

pelitior and thereby violares thc Fnst Amendm..tto the U.S. Consdution and Alicle 2, secdon

5 or thc Arizona Constirudon.

243. ]le revese atlomoyt fccs pmvisio! Eho granh a lnvilege to the Sratc that

A.R.S, S l3-4314(E) dcniesro fofenure clanna.is.

2,14 Secrio. 134314(E) ovidcsthat e\q a ldr%r,c..Jrr/ibfeitureclannant h

,or i ientitl 
cd lo cosLs or danagcs,ii

245. Thc rcvc$c atromcy's fccs provision tlsefore gr.ants ro that cliss of citizens,

conllosedofaU attomeys for the state !s deiined in A.R.S. S l3 4301(t),. spccial pnvit.ge

which, upon ll)e sanre lemrs, does not equally belons lo any o$er citizcD litiealing a foracilDrc.

drerebyviolatnlgthe Founeenth Anendnmt to the U.S. ConstnLdon a Aricle 2, scction tj
o1'the A.izona Constitution.

TIIIRD CAUSE OI'ACTTON

(The Incentiyc Slrtutus Encour.gc Lrrv Enforcement Oftrcc6 to Seek Forfciturc in
violation or the Dne Process Ctrarariee to the ImparrialAdninisr'ation otJnstice)

2.16. Pl ai nli | 1! incorporate md ic- al lege paragrapns I -22t.

2.17. Th€ incentive statuies, A.R.S. SS l3-231.1.03 and l3 43t5, rdardlaw

ertbrcenentoffices(inclndineattomeysforrhesktcasdcfilcdinA.R.S.Sll-4lot(t))virh

ormeship and onirol of nmrly all top$ty on wlich a jLdgnmt of fodciturc is @rered.

248. The ellects of (he nrcentive to poli@ for ptufit are obvious: Since nscal ycar

2000, tuizom law entb'.enenl rook ii nexrlyhalfa billion dotlas nr forfeirure prccccds nndcr
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2,19. Theincenrivcro police ibrlront grosslydisrons Arizona law cnforcmcnfs

pnontes in enforcing dro laNs.

250, B*ause tbte'n'rc c.n and do* lead dtrectly to the auencniaiion of Dctirdanls'

budgeb, Deftndonh arc notiv,ted io agg$sively seize and scck tbrleiture ofp$perry even

wicrc, as hrc, thqe is ncitid cvidcncc ofconducr givine is€ ro forfeiture nor my benefit to

tle lublic hcalth. safely. or w€lfare.

251. Beause the in6ti\e slarutes inpair rhe ability of law enibrccnent lo administcr

justice inpartially, thcy deprive pe4ons olproperty witnoul duc prcccss oflaw and rhqeby

violslc lhc Fourrcenth Anendnor ro rhc U.S. Constitltion lnd Arricle 2, s*tion 4 ofrh€

FOURTII CAUSE OF ACTION

(Derendr.ts ttlyc Deprivcil Tcry ind Ri! of Ttreir Properry Withoui a Mc.ningfnl
Opportunity to Bc Fcrfd in Violarion of Duc ?rocdss ol Larv)

252. Plaintifs incorponic ad rc-allege !@sraphs I -227.

253. Tory and Ria have been and conliNe to be deprivcd ofrheir Ploperty rhe

car-since its seizure for forfeilure and on an ongoing bais

254. Aftcr Tcry and Ria rcccivcd thc Nolice oflendnrg forfenur€, ttrey tinety filed a

Perilion vith Dcaqrdmt Moorc.

255. Dcfendmt Moore was thus obligared to ansid€r the menh ofTdy and Ria\

2s6. I.stead. Delndant Moore represored to 1]is Courr thar ..no tinely chnn or

leritionforRcmissionhasbec.filed,.re,tinganapparentsllleofafansinwhichTenyed

Ria no lonser had ary srandi.g ro conresi tte pendnrg forfeituie.

25?. Based on Defcndant Mooret r@resenrations. Tcny and Ria s assenior of drcir

inl@st in their car md inl6t to contesl thc pendnrg forfeituE nay nevc be hedj evcn lhough,

nr drely nline rheif Pctition and lalo tnncly tiling rhen cran!, drey pcfomcd fte acrs

prdcnbed by stanxo for rhcm to asse sDch inter6t and inler,.
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258. Def€ndant Mooret oDduct. bynselfand i. conceft wnh dre conducl of!l]othd

Def€ndants. has theleby depnved Tcny ond tua of tneir Fopeny without havine givcn rhen an

259. The conduct of Dofcnda.$ nr thc pdding forfenurc of T@y and Riat ar rhus

violatcs the Founeenth Anendmcnl to the U.S. consftuion dd Aniclc 2, section 4 oftle

(Defendanrs Hlve Unllwfuuy Applied for Forfeilu.c Brsed on [acts Which, Elcn If Trne,
Do Not Give Rts. to Forteiture)

260. Plainlifs incoryonte and re-allege paragrapns l-22?.

261. Dcfddants havc applied rbr tbrfciturc by asscding tlat $ey hav€ set fortl facts

shoNing prcbable case, as contcmplaled nr A.R.S. g 13 43 l4(A). rhat Ttrry dd Ria s @r is

262. Relatedly, Defenda s havcinplied that, in the eventdrelendiig forfeiruerere

contcsled (!id it h), tbey ould €st$lish by a preponderancc of tlrc evidmce that Tery and

Ria's ar is subjccr to fodciture. Sec A.R,S, $ l3-,l3ll(M).

263. Defenddrs lDvc, howcver, set fonh no evidence ofary cnminat @nduct

connitted for finlnciol sain.

264. Defenddrs have set forth no cvideice of any drog crine involvnrg an dmount of

!n unlawtul subsldce in dcess ofll[ slanrlory irBhold mourt.

265. Dofddds navc sct forrb no qidcnce hrliitrg lhe $€ car ro any nckctccrirs

266. Defendanh havo sot foth .o ovidace ofary conduct giving iso to forfeiture of

267. On tne faor and evidence ser fonn by DerendlDrs, and nndor ,rrcl tire pbbable

cause slandlrd of an nnconr€sten forfeirlre or the prcpondorancc srlDdad of a @ntested

iirltcihae, lbis Coun qr lDd should declare that Tdy .nd Rir's cd G nor $rbjecr ro fofeirure.

IIFIH CAUSE OF ACIION

SIITII CAUSE OT ACTION



I

2

l

t0

ll
t2

ll

15

t1

l8

20

zl

22

2t

24

25

26

27

23

(Ddordrnts Elve Unl!*fuly Applicd for Forfeirnre ol a PropcrfX tnrer$r Thar euatitics
for th. Inoc€nt ONnd Ex€rptior fron Fod.iture Despitc the Introcent OincrsJ Tincly

As$tion ofSuch Affrnatiye Defense)

268. Plaindes inco.porale and re all*epar:slalhs I 227.

269. Even dsuming that Dcibndanh had set forth facls and evidhce tendins to snoN

thar Tery and tua's ce is subject io fo.feiture {and they have not), Teny x']d Rla inely
$serted tu imo@nrowner defetrse in bolh their Petirion and rh€ir chin.

2?0. Tmy and Ria acquircd thcir inicresl in the car lefor€ any alleged ondud sivins

271 . Tcny and Ria never entowqed any pcnon vhose alleged act or onission gives

nse to forltild.e wnh legal or eqrilablo pow6 ro cotrvey Tdy and Ri.,s intcrcst in the cr.
272, Tery and Ria did .ot know ed euld not icasonably have knoih of any alleged

act or ornGsior siving rise ro fodeitue, or drat such alleged ad o. onrission qas likcly to occu.

273. Because Tery and Ria lnns neet every clcncnl oi rhc innocent-orv.er defense,

A.R.S. $ 13-4304(4), this Conn can ard sbould d€clare drar Terry andRilt qr h rot subFct to

SEVENTE C USD OF ACTION

(Def€ndanh Frvc Failcd to Tincly lniti,tc Forfeilrre Proccc.lines Atter Thcn Dccocd
Declarutior of rorrciiure)

274. Pl anni f& nierp oialc ,nd rc-allege paragranh s I -2 27.

275. Dcfe.d&rs' Amliarion for lorfeiturc Nas filed on Jlly 5, 2016. &d nsiled on

July 6, 201 6. and lad fie ellect ofa wiilten d{lalation for forfeiturc !s ontempldred by A.R.S.

$ 84309(3).

2?6. UnrlerA.R.S. $ l3 4308(B) aM Arizona Rnl€ ofCilil?rocedu€ 6(e),

Defodants lad up ro sixry-nvc dals from tlle ndiling of a d@larariorr of forfeifure jn which ro

iile a @nplaint lbr lorfeiture or lhe prcperty sought for fodeiture ,,sh.lt bc rcleded tiorn irs

seizw for forfeilurc on thc rcqucsl of !n owncr oi interGt holdc," even tlough Defendanls

6Lhsnll 'b*q',r'lyfihdtort..ru.e\oroldrid..Drir''s"ili1 e'.i.,"", 
"',to'"ol

li'nitations. A.R.S. g 13.4308(B).
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277. Calculated sixty-1lve d.ys frcm July6,20l6,lhe dqdline to havc fitcd a

forfeiturc onploi.l i. irc pcnding fofeiture lrcoeeliDg wos ro lator thrn Septenber 9. 2016.

2?8. Thedeadlinc having passcd.'fcft)r an<l Ria, d owneB and inteal hold4 in the

cd, are mtitled uton requesr to sedre the release ofrheit car ftorn seizuro for forfeilue and

thh Courl sholld so declare.

?RAYERFORRNLIEF

Plaidrifs GtecLfully requcst tnc following:

A. EDtry ofj udgnenr declanng the uncoft6ted forfciture statDtes, A. R. S. S 
g I 3 43 09 a.d

l3-43r4(A), togcrhor nirh rhe incenlive srarut$, A.R.s, $s t3-2314,03.nd 13 4115,

unconstitutional under the Fourtedlh ADrcndndl to rhe U.S, Consdtution and Arricle

2, scclioD 4 oflh€ Andna Conslitution because tlEy allo* the artorney for thc slarc to

act nr ! judicial or qusi-judicial capacity in a forfeiture procecdine in wlich te or sLe

has a p4uniary intq$tl

B. Entry of a pemanat injunction p$Iibjtjng Defendanrs Mooro, Carltrn, and NC,\O

frcn purs$ng un@ntcstcd forfoiturc, i.chdnrg asainst Plainrifts:

C. Entry ofjudgnmt delarina thc rcldsc attomey's fes lnvision, A.R.S. I r 3-43I4(F),

unconiitutional nndd tne rnst and Foudeenth Ano.dne.ts ro rhe U.S. Constiiurion

md Anicle 2. sstion 5 oftle Arizona Costiturion becausc ii cnius fl1e €xercise ofthe

risht to pclition thc eovcijDont for rdre$ of sdevan€s;

D. Enli ofjud$ent declding tle Ev4e atro(ey's fees prcvision unonstitutionat undq

ue Fourredth Amendnent to the U.S. Constiturion dd Articte 2, scction t 3 of tbe

Anzona Consritution be€use it gdts a spcciat privilege to atroheys for the srate in

judici.l forlciturc ocoedines rhat does not equally belong ro clainanrs against tho Stale

n lhe same prcceedirys;

E. Enlry of a pemaneDt injunction Elhibning Defend.nts Moore. Cdryon, and NCAO

,ionr sceklne fees and 6srs under A.R.S. g 13,4314(F) in any judicjal lifeiturc
proeeding including aglinst PlanxiEsi
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INSTITUTE FOR JUSTICE

Enky ofj uderno( dccldine thc nrcerxivc staLuLes, A.R.S. Sg 1:l-2314.03 ald ll-4115.

uncons[Lutional lrdd thc lounceDd Amcrdncnt Lo lt]e U.S. ConsritulionlndArticle

2, secnoD li ofdreAnTona CorNnh't'on because drey loyide law enfo.cement oties
vith an nrertive to sei,e and sek forfeittre of propcny evo in cases wher such

oficcrs kno\y or shonld know tl,at no coDducl eiving nsc ro fo.feiture has omftcdi

Entiyof. pennanc.l injunctior prohibiline Defendrnrs fton idriatng orpxniciFring

nr any seizurc for forfeiture nr rhich they nave a peoniary nxq6t, includi.g against

Plainlifs, and enjoining Defetrdarxs Moorc, Carlyo., andNCAO fron initiarinsor

pdticipnlingin any lorfcihrc prlcccding in which drey have a pccunixry inlerestj

nrchdiie aerinsl Plaintitrs;

Enh y ofjudgnetrt orderins lhe retun ofTerry and Ria\ car io rhcn as \vell as all

pcNo.al property in tho car, includnre Triy\ hea|nrg aidsl

Enb y ofjudsnrcnt declaring tl,t Tery rnd Ria s .ar is not forfeitable and/or rhlt Tery

ahd Riaare inrocent o*nersj

Ar avard of noninll danages in tic dnour of S I lor violation olTcfty anrt Ria\

An award ofrroney fees lnsurnt to ARS Sg l2 r4t, t2 i48(A)(6). thc prillrc

altomey general doctrine,and 12 U.S.C. S 1933: and

sucn indher leaol lnd equitable rclief $ thc Coun nay deem jnst and propcr.

",,C1 ,c-
Panl v. AYelRr (Ba. No.0230?8)
Keith !. Diggs (Bar No. 032692)
398 South Mill  venue, Suirc 301

Telephonc: 430.557.8300
pa!!L@li.!!g
kdiees@ii org
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CERTItrICATD OF SIRVICE

I hdeby cedify nrat a copy ofr\€ foregoing Conpldinr is being swed via thid pany

coui* vith lhe appropriatc Noticc of Claim ofunconslitutionatjry on Oe foilowingl

Thc l]onoiable Andy Biggs

moonir, Az 85007-2890

Tne Eonorable Mak Bmovich

Oftce of ihe Aftofrey 6e!e.al

Phoenix, AZ 85007-2890

Th€ Honorabl. David cowa

Phoed\  Z 85007-2890

Rerpccrirlly sdbmiri.d. Uris 5'hdr, or Ociober,20t6.

Qt u-
Paul V. Av€ls (AZ Ba.No. 023078)

398 South Mill Avenuo, Suile3l]l
Tcnpe,AZ8528l
Telcphon€; 480.557.8300

p.vcraati.ore


