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REPLY IN SUPPORT OF DEMURRER

The Slatics’ demurrer demonstrates that the statute of limitations has expired. The People’s
response does not contest that it has. Effectively conceding that forfeiture proceedings are now time
barred, the People announce “the District Attorney’s Office has elected not to pursue the forfeiture of
funds contained in the Slatics” bank accounts.” Resp. at 2:2-3. In light of the People’s announcement
(and its unspoken concession that the statute of limitations has expired), this Court should grant all the
relief requested in the demurrer: (1) dismissal with prejudice and (2) an order returning the property.

Despite the People’s surrender, this Court’s intervention is needed. The People say that they
“intend to file” a new petition on March 27, 2017—the same day this Court will hear arguments on the
demurrer—and the People represent that the new petition will exclude claims against the Slatics’
personal money. Resp. at 2:21-22. However, the Slatics” demurrer shows that they are entitled to a
decision with preclusive effect—a dismissal with prejudice—not merely the voluntary withdrawal of
the People’s claims. Dismissal is essential because it will ensure that identical claims cannot be refiled
against the Slatics’ money. Dismissal is also the remedy that California courts use when the statute of
limitations to seek forfeiture has expired. That is the remedy this Court should use in this case.

In addition, this Court should order return of the Slatics’ money. California law requires that,
at the conclusion of civil forfeiture proceedings, seized property must be returned to its owner.
Because these forfeiture proceedings have ended, the Slatics’ money must be returned. As this Court
is aware, the Slatics currently have a motion pending before the Honorable Jay M. Bloom, which asks
him to lift his seizure orders and return their money. A hearing is scheduled for March 22, 2017. If
Judge Bloom does not order return of the Slatics’ money, this Court should. Statutes and case law
both require that, when civil forfeiture proceedings end, property seized for those proceedings must be
returned. Here, the Slatics’ money has remained under government control for over 13 months, and it
remains under government control today, 45 days after the statute of limitations has expired.

Missing the deadline to file a forfeiture case has consequences. Here, those consequences are

clear: This Court should order both a dismissal with prejudice and the return of the Slatics’ money.
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. SEIZED PROPERTY MUST BE RETURNED WHERE, AS HERE, CIVIL
FORFEITURE PROCEEDINGS END.

California’s procedures require that property seized for civil forfeiture be returned to its owner
when forfeiture proceedings end. Indeed, “the court shall order the seized property released to the
person it determines is entitled thereto” except where “the court or jury finds that the seized property
was used for a purpose for which forfeiture is permitted.” Health & Safety Code § 11488.5(e)
(emphasis added). Because the People have abandoned this forfeiture case, no “court or jury” will
“find[] that the seized property was used for a purpose for which forfeiture is permitted.” 1d.
Therefore, there is no alternative: “[T]he court shall order the seized property released.” Id.

This is particularly true because “[i]t is well settled that statutes imposing forfeitures are
disfavored and, thus, those statutes are to be strictly construed in favor of the persons against whom
they are sought to be imposed.” Cuevas v. Superior Court (2013) 221 Cal.App.4th 1312, 1322; see
also Mem. in Supp. of Dem. at 8:25-9:8 (citing authorities to the same effect). Indeed, five days ago,
the Court of Appeal relied on Cuevas and explained why California courts have “repudiated” the
argument that property can be held by the government beyond the expiration of the statute of
limitations to seek forfeiture. See Ex. A: Slip op. in Ramirez v. Tulare Cty. Dist. Attorney’s Office,
No. F071223 (Cal. App. 5th Dist. Mar. 15, 2017) at 17, 32 (certified for publication).

This very recent observation in Ramirez was based on People v. Grant (1942) 52 Cal.App.2d
794. In Grant, a sheriff seized slot machines that everyone agreed Grant had operated illegally. The
sheriff took $404.66 in coins from the slots and, almost two years later, the People attempted to file a
forfeiture case against the money. Like the Slatics, Grant responded that the forfeiture action was
barred by the one-year statute of limitations for forfeiture actions (although Grant relied on Section
340 of the Code of Civil Procedure, whereas the Slatics rely on Section 11488.4(a) of the Health &
Safety Code because that law sets procedures for drug forfeitures). Like the Slatics, Grant also sought
an order returning his money. The trial court ruled for Grant—holding that any forfeiture action was
barred by the one-year statute of limitations and ordering the return of his $404.66 because the money

was being unlawfully detained beyond the limitations period. Id. at 796.
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When the People appealed, the Court of Appeal affirmed both rulings. The court in Grant
agreed that any forfeiture case was barred by the one-year statute of limitations. 1d. at 796, 798. It
also held that Grant was entitled to an order returning his money precisely because the statute of
limitations had expired. Id. at 801.

In Ramirez, the Court of Appeal observed of Grant: “[it] explained that, having lost all right to
forfeiture by neglecting to file a timely forfeiture action, and since no other statutory authority
permitted its retention of the property, the government had no further claim of right to hold [Grant’s
$404.66 . . .] and, thus, the [sheriff] was correctly required to return it or pay its value.” Slip op. at 32
(discussing Grant, 52 Cal.App.2d at 802-04).> Accordingly, Grant “repudiated the notion that the
government’s provisional right to hold lawfully seized money or other personal property ‘continues
unabated’ whether or not the government files a forfeiture action or is barred by the statute of
limitations from doing so.” Id. (quoting Grant, 52 Cal.App.2d at 801).

That is the situation in this case. The People have announced they will not seek forfeiture and
(by making no argument to the contrary) tacitly concede the one-year limitations period has expired.

Therefore, this Court must order return of the property, just like the Court of Appeal did in Grant.

1. THE COURT SHOULD ORDER DISMISSAL WITH PREJUDICE.

The demurrer shows why dismissal with prejudice is required based on both the statute of
limitations and the People’s failure to give the Slatics proper notice of the seizure of their money. The
People do not contest that dismissal with prejudice is now required. Therefore, this Court should
dismiss with prejudice regardless of whether this Court (or any other court) orders return of the money.

A with prejudice dismissal is required where the one-year limitations period has expired. See
Mem. in Supp. of Dem. at 12:8-25. When this happens, California courts dismiss forfeiture claims. See
People v. Ten $500 Barclays Bank Visa Traveler’s Checks (1993) 16 Cal.App.4th 475, 478-80

(affirming grant of demurrer without leave to amend, construing that remedy as a dismissal of time-

! The Court of Appeal also noted, “in Grant [. . .] since the government by its own neglect failed to
pursue a timely forfeiture action, [. . .] to construe the relevant statutory provisions as somehow giving
the government a right to retain such property regardless of its failure to engage in that necessary
process would give to those statutes an unconstitutional power and effect.” Ramirez, slip op. at 32 n.21
(discussing Grant, 52 Cal.App.2d at 801-02).
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barred claims, and affirming on that basis); Grant, 52 Cal.App.2d at 800-02 (affirming dismissal of
forfeiture action and ordering return of money); see also Vaca v. Wachovia Mortg. Corp. (2011) 198
Cal.App.4th 737, 743, 746 (affirming grant of demurrer without leave to amend based on expiration of
the statute of limitations and affirming entry of judgment against the plaintiff on that basis).

For example, in Ten $500 Checks, the Court of Appeal considered the People’s appeal of an
order sustaining a demurrer based on the one-year statute of limitations to seek civil forfeiture. See 16
Cal.App.4th at 478. In that case, the trial court only sustained the property owner’s demurrer without
leave to amend, but had not, as a formal matter, dismissed the People’s case. Id. Although there was no
dismissal order in the record, the Court of Appeal construed the trial court’s order sustaining the
demurrer as a dismissal order, and then affirmed on that basis. See id. at 480. Indeed, a court can grant
dismissal of claims based on a successful demurrer to those claims. See Code Civ. Proc. § 581(f)(1)
(“The court may dismiss the complaint as to that defendant [. . .] after a demurrer to the complaint is
sustained without leave to amend and either party moves for dismissal.”). In this case, the Slatics
requested both a grant of their demurrer and dismissal with prejudice. Dem. at 1:11-12; Mem. in Supp.
of Dem. at 14:16. Therefore, like the Court of Appeal in Ten $500 Checks, this Court should grant the

demurrer and dismiss with prejudice.

I11.  THE PEOPLE ARE ATTEMPTING TO RETAIN THE SLATICS’ MONEY WHILE
ACKNOWLEDGING THAT CIVIL FORFEITURE PROCEEDINGS HAVE ENDED.

The only reason why this Court would not order both the return of the Slatics” money and
dismissal with prejudice would be if another court orders return of the money first. For this reason,
the Court should be aware that, at the same time the People are capitulating here, they are seeking to
retain the Slatics’ money in the proceedings before Judge Bloom. After the Slatics filed a motion for
return of property in those proceedings, the People filed an opposition announcing (as they have
announced in these proceedings) there will be no forfeiture proceedings. See Ex. B: People’s Opp’n to
Third Mot. to Return Property, No. MCR 16-061, in Super. Ct. for the Cty. of San Diego (filed Mar.
14, 2017) at 2:10-11. Despite the expiration of the statute of limitations, the People contend that they
may “retain” the Slatics’ money as either “evidence” or “contraband.” See id. at 5:7, 6:109.

Last week, the Slatics filed a reply in that proceeding, which explains why their money cannot
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be “retained” as evidence, contraband, or for any other purpose after the expiration of the statute of
limitations. See Ex. C: Slatics’ Reply in Supp. of Mot. for Return of Property, No. MCR 16-061, in
Super. Ct. for the Cty. of San Diego (filed Mar. 17, 2017) at 6-10. Judge Bloom is scheduled hear
argument on the motion on March 22, 2017. That hearing could result in an order returning the
Slatics’ money, in which case there will be no need for this Court to decide that issue (although it
would still have to decide the Slatics’ request for a dismissal with prejudice). If Judge Bloom declines
to return the Slatics’ money, this Court should do so, for the reasons set forth above.
* x

After invoking civil forfeiture to seize the Slatics’ money more than 13 months ago, the People
now realize that civil forfeiture is impossible. Rather than do the right thing and return the family’s
money, however, the People offer to voluntarily dismiss their claims—effectively saying “never mind.
But everyone agrees that the statute of limitations has expired and forfeiture is now impossible.
Therefore, the Slatics are entitled to more than voluntary dismissal. They are entitled to an order

dismissing the People’s claims with prejudice and an order returning their property.

Dated: March 20, 2017 Respectfully submitted,

By: /sl Wesley Hottot

Wesley Hottot
Attorney for Movants*

* admitted pro hac vice

6
REPLY IN SUPPORT OF DEMURRER




EXHIBIT A



Filed 3/15/17

CERTIFIED FOR PUBLICATION
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FIFTH APPELLATE DISTRICT

TRINIDAD RAMIREZ et al., F071223, F071324, F071872
Plaintiffs and Appellants, (Super. Ct. No. VCU256099)
V.

TULARE COUNTY DISTRICT ATTORNEY’S
OFFICE et al.,

Defendants and Respondents.

KHAMFONG CHAMPAHEUANG et al.,

(Super. Ct. No. VCU255956)

Plaintiffs and Appellants,
V.

TULARE COUNTY DISTRICT ATTORNEY’S
OFFICE et al.,

Defendants and Respondents.

RICHARD SANCHEZ et al.,
(Super. Ct. No. VCU255959)
Plaintiffs and Appellants,

V.

OPINION
TULARE COUNTY DISTRICT ATTORNEY’S

OFFICE et al.,

Defendants and Respondents.

APPEALS from judgments of the Superior Court of Tulare County. Melinda M.
Reed, Judge.
Mark T. Clausen for Plaintiffs and Appellants.



Kathleen Bales Lange, County Counsel, and Kevin A. Stimmel, Deputy County
Counsel for Defendants and Respondents County of Tulare et al.

McCormick, Kabot, Jenner & Lew and Nancy A. Jenner for Defendants and
Respondents City of Porterville and Porterville Police Department.

Tuttle & McCloskey, Daniel T. McCloskey and James F. McBrearty for
Defendants and Respondents City of Dinuba and Dinuba Police Department.

Kamala D. Harris, Attorney General, Douglas J. Woods, Assistant Attorney
General, Marc A. LeForestier and John W. Killeen, Deputy Attorneys General, for

Defendant and Respondent State of California.

Under California law, property connected with certain unlawful drug activity may
be subject to forfeiture to the state or local government (Health & Saf. Code, 88 11469
11495, the forfeiture statutes).! The law is intended to be “remedial by removing the
tools and profits from those engaged in the illicit drug trade.” (8§ 11469, subd. (j).)
Nonetheless, because forfeiture is disfavored, the forfeiture statutes are strictly construed
in favor of the person against whom forfeiture is sought, and procedural requirements set
forth in the forfeiture statutes must be fully satisfied by the agency pursuing that remedy.
(See Cuevas v. Superior Court (2013) 221 Cal.App.4th 1312, 1322-1331 (Cuevas).

Here, in three related actions? filed in the trial court, separate plaintiffs sought the

return of their seized property (collectively plaintiffs)3 on the ground that government

1 Unless otherwise indicated, further statutory references are to the Health and Safety
Code.
2 We use the term “action” broadly to include special proceedings of a civil nature. (See

Code Civ. Proc., 8 363; see also Code Civ. Proc., § 1109.)

3 The three actions have been consolidated for purposes of this appeal, and consist of
Ramirez et al. v. Tulare County District Attorney’s Office et al., case No. F071223 (the lead
case), Champaheuang et al. v. Porterville Police Department et al., case No. F071324, and
Sanchez et al. v. Dinuba Police Department et al., case No. FO71872. Plaintiffs and appellants
are Trinidad Ramirez and Elgio Perez (in case No. F071223); Khamfong Champaheuang,



agencies purportedly conducting forfeiture proceedings (collectively defendants)# failed
to comply with the statutory requirements for nonjudicial forfeiture. In each action, the
respective plaintiffs filed a petition for writ of mandate in the trial court alleging that the
property seized by law enforcement officers must be returned to said plaintiffs because,
among other things, no forfeiture proceedings were ever initiated by prosecutors, as
specifically required by the forfeiture statutes. (See 8 11488.4, subd. (j).) Instead,
according to the petitions, local police officers attempted to initiate the nonjudicial
forfeiture proceedings on their own, a practice that we recently held would render the
forfeiture proceedings “invalid in the first instance.” (Cuevas, supra, 221 Cal.App.4th at
pp. 1327, 1331.) In short, plaintiffs alleged that because no valid forfeiture proceedings
were ever initiated, and the time for doing so had expired, plaintiffs’ personal property
must be returned.

In response to the petitions for writ of mandate, defendants in each case filed
general demurrers challenging the sufficiency of the pleadings on three fundamental
grounds: (i) failure to exhaust administrative remedies; (ii) failure to comply with the
Government Claims Act (Gov. Code, 8 810 et seq.); and (iii) expiration of the statute of
limitations. The trial court agreed with the statute of limitations argument, concluding
that a one-year statute of limitations was applicable. The demurrers were sustained on
that ground, without leave to amend, and judgments of dismissal were entered in each
case. In this consolidated appeal, plaintiffs contend that the trial court should have

overruled the demurrers in their entirety. As more fully explained in the discussion

Phoxay Champaheuang and Phaxay Champaheuang (in case No. F071324); and Richard
Sanchez, Frank Carlos and Jose Olivares (in case No. F071872).

4 Defendants are Tulare County District Attorney’s Office, Tulare County Sheriff’s Office,
County of Tulare and State of California (in case No. F071223); Porterville Police Department,
City of Porterville, Tulare County District Attorney’s Office, County of Tulare and State of
California (in case No. F071324); and Dinuba Police Department, City of Dinuba, Tulare County
District Attorney’s Office, County of Tulare, and State of California (in case No. FO71872).



portion of this opinion, we believe plaintiffs are correct. Accordingly, we reverse the
judgments below, with instructions that the trial court enter new orders overruling
defendants’ demurrers in each of the consolidated actions.

FACTS AND PROCEDURAL HISTORY

The Pleadings in the Trial Court

We begin by summarizing the relevant pleadings® filed in the trial court in the
three separate cases from which appeals have been taken (i.e., cases Nos. F071223 [lead
case], FO71324, and F071872), and which have been consolidated for purposes of this
opinion.

The Ramirez case (case No. F071223)

Ramirez et al. v. Tulare County District Attorney’s Olffice et al. was originally
filed in Tulare County Superior Court on April 28, 2014 (Super. Ct. Tulare County, 2014,
No. 256099), by plaintiffs Trinidad Ramirez and Elgio Perez. A first amended
complaint/petition for writ of mandate (petition) was filed by said plaintiffs on July 23,
2014, which was the operative pleading at the time of the demurrer. Defendants named
therein included Tulare County District Attorney’s Office, Tulare County Sheriff’s
Office, County of Tulare and State of California.

According to the petition, in January 2011, Tulare County Sheriff’s deputies
lawfully seized $1,420 in cash from plaintiff Ramirez based on an alleged violation of
section 11378 (possession of controlled substance for purpose of sale). Immediately
following the seizure, Tulare County Sheriff’s Deputy G. Bonilla issued Ramirez a

receipt® for the seized property and “contemporaneously issued ‘Notice of Nonjudicial

5 Although the pleadings in each case contained causes of action other than writ of
mandate, such other causes of action were not raised at the time of the demurrer hearings, nor are
they mentioned on appeal. For these reasons, it appears that these other causes of action have
been abandoned by plaintiffs.

6 Pursuant to section 11488, subdivision (c), there is “a presumption ... that the person to
whom a receipt for property was issued is the owner thereof.” The presumption “may ... be



Forfeiture Proceedings’ (Notice) under the ostensible authority of section 11488.4,
subdivision (j).” Bonilla signed the receipt and notice, copies of which were attached to
the petition. Allegedly, “No one employed by the [Tulare County District Attorney’s
Office] signed the notice or reviewed the facts and evidence related to the seizure of the
property prior to Officer Bonilla’s execution of the Notice, as required by
section 11488.4.” It was conceded in the petition that Ramirez did not file a claim
opposing forfeiture within 30 days of service of the notice. Months later, on July 26,
2011, the Tulare County District Attorney issued a final declaration of “administrative”
(or nonjudicial)’ forfeiture of the subject property, declaring that the $1,420 in cash was
forfeited to the state for distribution in accordance with section 11489.8

Similarly, on November 1, 2012, Tulare County Sheriff’s deputies allegedly
lawfully seized $1,698 in cash from plaintiff Perez based on an alleged violation of
section 11359 (possession of marijuana for purpose of sale). Immediately following the
seizure, Tulare County Sheriff’s Deputy Van Curen issued Perez a receipt for the
property “and contemporaneously issued Notice of non-judicial forfeiture proceedings
under the ostensible authority of subdivision (j) of section 11488.4.” Van Curen signed
the receipt and notice, copies of which were attached to the petition. As with Ramirez, in
Perez’s case “[n]o one employed by the [Tulare County District Attorney’s Office]

signed the Notice or reviewed the facts and evidence prior to Van Curen’s execution of

rebutted at the forfeiture hearing specified in Section 11488.5.” (lbid.) As plaintiffs alleged in
this and the other petitions, no such hearing will be available to potentially overcome the
presumption because the property was seized more than one year prior and, therefore, the one-
year statute of limitations for filing a judicial forfeiture petition had lapsed in each of the
underlying cases. (See 8 11488.4, subd. (a).) Thus, plaintiffs assert that they are conclusively
presumed to be the owners of the seized property.

7 The terms administrative forfeiture and nonjudicial forfeiture are synonymous and are
used interchangeably herein.

8 Section 11489 contains a formula for distribution of forfeiture proceeds after certain
expenses are deducted, with the greatest share of forfeiture proceeds going to the law
enforcement entities that participated in the seizure of the assets.



the Notice” of nonjudicial forfeiture proceedings. (Italics added.) The petition admitted
that Perez did not file a claim opposing forfeiture within 30 days after service of the
notice. Several months later, on May 1, 2013, the Tulare County District Attorney issued
a declaration of administrative (i.e., nonjudicial) forfeiture of the subject property,
formally declaring that the $1,698 in cash was forfeited to the state for distribution in
accordance with section 11489.

According to the petition, the administrative forfeiture proceedings were allegedly
invalid from their inception, based on our decision in Cuevas, supra, 221 Cal.App.4th
1312, since the forfeiture proceedings were initiated by police officers or sheriff’s
deputies, rather than by the district attorney or Attorney General, as the forfeiture statutes
plainly require.® As a result, a duty allegedly existed to return the property to plaintiffs.
Among other things, the prayer for relief requested that the trial court issue a “writ of
mandate ... which declares invalid and void the notices and declarations of administrative
forfeiture issued by [defendants] for the property of [plaintiffs] ... and which ... [{]
[c]Jompels [defendants] to return the property, or, if [defendants] are not able to do so, to
pay equitable compensation of equal value in accordance with Minsky [v. City of Los
Angeles (1974) 11 Cal.3d 113 (Minsky)] ....”

The Champaheuang case (case No. F071324)

Champaheuang v. Porterville Police Department, et al. was originally filed in the
trial court on April 15, 2014 (Super. Ct. Tulare County, 2014, No. 255956), entitled
“Petition for Writ of Mandate to Compel Return of Seized Property.” It set forth the
claims of plaintiffs Khamfong Champeheuang, Phoxay Champaheuang and Phaxay

Champaheuang. At the time of the dispositive demurrers, the operative pleading was the

9 The section relating to nonjudicial forfeiture refers to “[t]he Attorney General or the
district attorney” as those who initiate such proceedings. (See § 11488.4, subd. (j).) For
convenience, we sometimes refer to these as prosecutors or prosecuting agencies. (See Cuevas,
supra, 221 Cal.App.4th at p. 1325 [noting the forfeiture statutes’ differentiation between law
enforcement agencies and prosecuting agencies].)



second amended petition for writ of mandate (petition), filed on November 7, 2014.
Named as defendants were Porterville Police Department, City of Porterville, Tulare
County District Attorney’s Office, County of Tulare, and State of California.

According to the petition, on October 26, 2011, Porterville Police officers lawfully
seized from the Champaheuangs a total of $16,000 in cash, a 2004 Toyota pickup truck,
and a 2005 Lexus 4-door vehicle. Immediately following the seizure, Officer R. Meier, a
police officer with the Porterville Police Department, issued to each of the
Champaheuangs a separate receipt for the seizure of property subject to forfeiture
(Receipt). At the same time, Meier allegedly also issued a “Notice of Intended Forfeiture
Pursuant to ... Section 11488.4 (Notice) to each of the CHAMPAHEUANGS under the
ostensible authority of subdivision (j) of section 11488.4.” As alleged in the petition,
“[t]he Notice was not initiated by the district attorney or Attorney General as required by
section 11488.4.” Among other things, the notice advised the Champaheuangs that if
they desired to contest the forfeiture of the property, a claim would have to be filed
within 30 days after receipt of the notice. It was conceded in the petition that no claim
opposing forfeiture was filed. Subsequently, on May 10, 2012, the district attorney
allegedly executed a declaration of administrative forfeiture pursuant to subdivision (j) of
section 11488.4, declaring that the $16,000 in cash, the Toyota pickup and the Lexus 4-
door vehicle were forfeited to the state for distribution in accordance with section 11489.

The petition by the Champaheuangs sought a writ of mandate compelling the
return of their property on the ground that the forfeiture proceedings were invalid from
the outset pursuant to our decision in Cuevas, supra, 221 Cal.App.4th 1312, because
police officers had initiated the nonjudicial forefeiture proceedings, rather than
prosecutors, as required by the forfeiture statutes. In the event that the property cannot be
returned by defendants, the petition requested alternatively that plaintiffs be compensated
in equity for the value of the property, “in accordance with Minsky, supra, 11 Cal.3d
113....” (Fn. omitted.)



The Sanchez case (case No. F071872)

Sanchez et al. v. Dinuba Police Department et al. was originally filed in the trial
court on April 15, 2014 (Super. Ct. Tulare County, 2014, No. 255959). A first amended
complaint/petition for writ of mandate (petition) was filed on July 24, 2014, and was the
operative pleading at the time of the demurrers. Plaintiffs were Richard Sanchez, Frank
Carlos, Jose Olivares and David Yama.19 Defendants were Dinuba Police Department,
City of Dinuba, Tulare County District Attorney’s Office, County of Tulare and State of
California.

According to the petition, on November 9, 2010, Officer Lopez of the Dinuba
Police Department lawfully seized $7,040 in cash and a 2006 Chevrolet pickup truck
from plaintiffs Sanchez and Carlos based on their alleged involvement in narcotics
activity. Lopez executed and served separate receipts to Sanchez and Carlos, along with
“Notices” purporting to initiate nonjudicial forfeiture proceedings. As with the other
incidents, allegedly “[n]o one from the District Attorney or Attorney General’s Office
signed the Notices,” and “Lopez did not contact the District Attorney or Attorney General
before initiating administrative forfeiture proceedings and issuing and executing the
Notices.” Subsequently, on April 26, 2011, the district attorney executed a declaration of
administrative forfeiture pursuant to subdivision (j) of section 11488.4, formally
declaring the $7,040 in cash and the Chevrolet pickup truck to be forfeited to the state for
distribution in accordance with section 11489.

On March 30, 2011, Officer J. Ayala with the Dinuba Police Department allegedly
lawfully seized $2,099 in cash from plaintiff Olivares based on alleged involvement in
narcotics activity. As in the other cases herein, a receipt was issued by Ayala to plaintiff

Olivares along with a notice purporting to initiate nonjudicial forfeiture proceedings. No

10 Plaintiff Yama is not a party to the present appeal; therefore, we have omitted the
background facts relevant to him.



claim was filed by Olivares within 30 days after service of the notice. On October 5,
2011, the district attorney executed a declaration of administrative forfeiture pursuant to
subdivision (j) of section 11488.4, declaring that the $2,099 in cash was forfeited to the
state for distribution per section 11489.

The petition by plaintiffs Sanchez, Carlos, and Olivares sought the issuance of a
writ of mandate by the trial court compelling the return of the seized property, based on
plaintiffs’ contention that the forfeiture proceedings were invalid at their inception
pursuant to our decision in Cuevas, supra, 221 Cal.App.4th 1312, because police officers
had initiated the nonjudicial forefeiture proceedings, rather than prosecutors. In the event
defendants were unable to return the property, the petition requested in the alternative
that plaintiffs be compensated in equity for the value of the property, “in accordance with
Minsky ....”

The Demurrer Rulings

In the Ramirez case, demurrers were filed by defendants (including County of
Tulare, Tulare County District Attorney’s Office, Tulare County Sheriff’s Office, and
State of California) to the petition filed therein. Defendants’ demurrers challenged the
sufficiency of the petition to state a cause of action for writ of mandate on several distinct
grounds, including that (i) plaintiffs failed to exhaust their administrative remedies by
their failure to file claims opposing forfeiture under sections 11488.4 and 11488.5;

(i) plaintiffs failed to file a government claim for damages under the Government Claims
Act; and (iii) plaintiffs’ actions were untimely because a one-year statute of limitations
was applicable under Code of Civil Procedure section 340. Following oral argument on
the demurrers on December 15, 2014, the trial court issued an order sustaining the
demurrer in part and overruling it in part.

In its ruling on the demurrer in Ramirez, the trial court rejected defendants’
contention that the failure by plaintiffs Ramirez and Perez to submit claims opposing

forfeiture (under 88 11488.4 & 11488.5) constituted failure to exhaust administrative



remedies. In so holding, the trial court expressly relied on our decision in Cuevas that a
nonjudicial forfeiture proceeding initiated by police officers was “invalid in the first
instance” and, consequently, “there was no proper or valid forfeiture proceeding to which
[the plaintiff] could make a claim.” (Cuevas, supra, 221 Cal.App.4th at p. 1327.) Thus,
the trial court concluded plaintiffs were not barred on the ground that they failed to file
timely claims under sections 11488.4 and 11488.5.

Next, the trial court’s ruling rejected defendants’ argument that plaintiffs’ petition
was barred due to their failure to file a claim for damages under the Government Claims
Act. The trial court explained that plaintiffs were not making a claim for money or
damages under Government Code section 905, but were “seeking return of their
property.” As such, plaintiffs were not required to submit a government claim to
defendants. The trial court further observed that the case of Minsky, supra, 11 Cal.3d at
page 124 was controlling on this issue, since Minsky held “‘that (a) complaint, seeking
the recovery of property seized and wrongfully withheld by (the governmental)
defendants does not involve a claim for “money or damages” within the meaning of
[Government Code] section 905.””

Lastly, the trial court addressed the statute of limitations arguments. The main
question to be decided by the trial court was whether the applicable statute of limitations
for plaintiffs’ claims was Code of Civil Procedure section 338, subdivision (c), which
provides a three-year statute of limitations period with respect to actions for “the specific
recovery of personal property,” or Code of Civil Procedure section 340, subdivisions (@)
and (b), which provides a one-year statute of limitations period for “[a]n action upon a
statute for a penalty or forfeiture.” A secondary issue was whether the statutory period
would run from the date of seizure of the property, as argued by defendants, or from the
date of the declaration of forfeiture of the property, as argued by plaintiffs. In its
demurrer ruling, the trial court concluded that the one-year statute of limitations (i.e.,

Code Civ. Proc., § 340) was applicable, and it further held that the limitations period
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would run from the date of seizure of the property. Based on these conclusions, the trial
court found that plaintiffs’ claims were time-barred. The demurrers to the petition were
sustained without leave to amend and judgment of dismissal was entered.

On January 5, 2015, the trial court issued an identical ruling on the demurrers in
the Sanchez case. Defendants in Sanchez, including City of Dinuba, Dinuba Police
Department, County of Tulare, Tulare County District Attorney’s Office and State of
California, had raised the same issues on demurrer as were presented by defendants in the
Ramirez case. The trial court held in the Sanchez case that (i) plaintiffs were excused
from exhausting the claim requirement in the forfeiture statutes based on our holding in
Cuevas, supra, 221 Cal.App.4th 1312; (ii) the Government Claims Act did not apply
since plaintiffs were seeking the return of specific property, not damages; but
(i) plaintiffs’ claims were barred by the one-year statute of limitations under Code of
Civil Procedure section 340. Therefore, the demurrers by defendants in the Sanchez case
were sustained based on the statute of limitations without leave to amend and a dismissal
judgment was entered by the trial court.

On January 13, 2015, all parties in the Champaheuang case submitted a stipulation
and proposed order for the trial court to sustain the demurrers therein on the same
grounds as in the Ramirez and Sanchez cases, after which a dismissal judgment would be
entered. Demurrers had been filed by defendants City of Porterville, Porterville Police
Department, County of Tulare, Tulare County District Attorney’s Office, and State of
California. The trial court approved the stipulation, and entered an identical ruling on
demurrer as in the prior cases. The trial court proceeded to dismiss the petition filed in
Champaheuang without leave to amend on the ground of statute of limitations. A
judgment was entered thereafter.

Plaintiffs timely filed notices of appeal from the judgments in each of the three
separate actions. Because they involved identical legal issues, we ordered the appeals

consolidated.
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DISCUSSION

l. Standard of Review

On appeal from a judgment dismissing an action after sustaining a demurrer, we
review de novo whether the complaint states facts sufficient to constitute a cause of
action under any legal theory. (McCall v. PacifiCare of Cal., Inc. (2001) 25 Cal.4th 412,
415.) “We give the complaint a reasonable interpretation, reading it as a whole and its
parts in their context. [Citation.] Further, we treat the demurrer as admitting all material
facts properly pleaded, but do not assume the truth of contentions, deductions or
conclusions of law.” (City of Dinuba v. County of Tulare (2007) 41 Cal.4th 859, 865.)
We also consider matters which may be judicially noticed. (Blank v. Kirwan (1985) 39
Cal.3d 311, 318.) “*We affirm if any ground offered in support of the demurrer was well
taken but find error if the plaintiff has stated a cause of action under any possible legal
theory. [Citations.] We are not bound by the trial court’s stated reasons, if any,
supporting its ruling; we review the ruling, not its rationale. [Citation.]’” (Walgreen Co.
v. City and County of San Francisco (2010) 185 Cal.App.4th 424, 433.) Further, we are
not bound by the trial court’s analysis of questions of law, and we independently review
the interpretation of statutory provisions. (Ram v. OneWest Bank, FSB (2015) 234
Cal.App.4th 1, 10.)
1. Legal Background to the Demurrers

Plaintiffs’ petitions for writ of mandate filed in the trial court were based on
allegations that defendants materially failed to comply with the forfeiture statutes such
that no valid forfeiture proceedings were ever conducted and, consequently, defendants
must return plaintiffs’ property. Defendants’ demurrers raised primarily procedural
defenses to the petitions. Despite the seemingly narrow focus of the demurrers, the
broader legal background to the demurrer proceedings in the trial court was (i) the
forfeiture statutes and (ii) our opinion in Cuevas. Therefore, to better understand the

legal context involved, we briefly summarize both of these matters.
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A. Overview of the Forfeiture Statutes

California’s Uniform Controlled Substances Act (8 11000 et seq., the UCSA) is a

“comprehensive scheme defining and setting the penalties for crimes involving controlled
substances.” (O Connell v. City of Stockton (2007) 41 Cal.4th 1061, 1069.) Chapter 8 of
the UCSA, which is referred to herein as the forfeiture statutes, provides for the seizure
and civil forfeiture of property obtained in connection with certain narcotics crimes (see
88 11469-11495).11 The purpose of the forfeiture statutes is “remedial by removing the
tools and profits from those engaged in the illicit drug trade.” (§ 11469, subd. (j).)
Assets subject to forfeiture include personal property used to facilitate the production,
distribution or sale of illegal drugs. (See 88 11470, 11488, subd. (a).) Law enforcement
officers may lawfully seize such property “without [judicial] process” in enumerated
situations, including seizure incident to an arrest where there is probable cause to believe
that the property was used or is intended to be used in violation of provisions of the
UCSA. (§11471))

Section 11488, subdivision (a), permits any peace officer, after making or
attempting to make an arrest for certain drug crimes, to “seize any item subject to
forfeiture” under section 11470. Subdivision (b) of section 11488 requires the police
officer to issue a receipt for the property “to any person out of whose possession such
property was seized.” Subdivision (c) of section 11488 states that a presumption exists
“that the person to whom the receipt for property was issued is the owner thereof.” The
presumption of ownership is one affecting burden of proof and “may... be rebutted at the

forfeiture hearing specified in Section 11488.5.” (1bid.)

11 A few minor revisions and clarifications were made to certain sections of the forfeiture
statutes in 2016, effective January 1, 2017, including to sections 11488.4 and 11488.5. (Stats.
2016, 2015-2016 Reg. Sess., ch. 831, 88 3, 4.) These revisions do not impact the matters before
us. Indeed, the relevant substantive provisions at issue in the present appeals, including the
relevant portions of sections 11488.4 and 11488.5, remain unchanged.
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Section 11488.1 authorizes the seized property to be held for evidence. As to the
initiation of forfeiture proceedings, however, section 11488.1 directs that “The Attorney
General or the district attorney for the jurisdiction involved shall institute and maintain
the proceedings.” (See Cuevas, supra, 221 Cal.App.4th at p. 1320.)

Section 11488.2 provides as follows: “Within 15 days after the seizure, if the
peace officer does not hold the property seized pursuant to Section 11488 for evidence or
if the law enforcement agency for which the peace officer is employed does not refer the
matter in writing for the institution of forfeiture proceedings by the Attorney General or
the district attorney pursuant to Section 11488.1, the officer shall comply with any notice
to withhold issued with respect to the property by the Franchise Tax Board. If no notice
to withhold has been issued with respect to the property by the Franchise Tax Board, the
officer shall return the property to the individual designated in the receipt therefor or if
the property is a vehicle, boat or airplane, it shall be returned to the registered owner.”12

The statutory procedures for forfeiture are set forth in sections 11488.4 and
11488.5, which contemplate both judicial and nonjudicial forfeiture. Under
section 11488.4, subdivision (a)(1), the Attorney General or district attorney may initiate
judicial forfeiture by filing a petition of forfeiture in the superior court.13 In judicial
forfeiture, a person claiming an interest in the property is entitled to a jury trial. The

government bears the burden of proving the property is subject to forfeiture.

12 The forfeiture statutes expressly require the return of seized property to the owner thereof
if the peace officer has not referred the matter in writing to the Attorney General or district
attorney to initiate forfeiture proceedings, assuming also that the property is not being held as
evidence or pursuant to a Franchise Tax Board notice. (8§ 11488.1 & 11488.2.) Additionally,
the forfeiture statutes expressly require seized property to be returned where judicial forfeiture
proceedings are conducted but the government fails to meet its burden of proving the elements of
forfeiture. (See § 11488.5, subds. (b), (d) & (e).)

13 Such a petition must be filed in the superior court “as soon as practicable, but in any case
within one year of the seizure of the property which is subject to forfeiture ....” (§ 11488.4,
subd. ()(2).)
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(88 11488.4, subd. (i), 11488.5, subds. (c)—(f).) In addition, for some types of property, if
forfeiture is contested, a judgment of forfeiture cannot be entered unless a defendant has
been convicted of a related or underlying criminal offense. (8§ 11488.4, subd. (i)(3); see
People v. $10,153.38 in United States Currency (2009) 179 Cal.App.4th 1520, 1524—
1526.)

Meanwhile, section 11488.4, subdivision (j), creates a streamlined process for
forfeiture without any judicial involvement, which is referred to as nonjudicial or
administrative forfeiture. (Cuevas, supra, 221 Cal.App.4th at p. 1321.) As with judicial
forfeiture, nonjudicial forfeiture proceedings must be initiated by “[t]he Attorney General
or the district attorney.” (§ 11488.4, subd. (j).) However, nonjudicial forfeiture is
available only if the value of the property at issue does not exceed $25,000. (lbid.)

Subdivision (j) of section 11488.4 sets forth the specific procedural requirements

for nonjudicial forfeiture, as follows:

“The Attorney General or the district attorney of the county in which
property is subject to forfeiture under Section 11470 may, pursuant to this
subdivision, order forfeiture of personal property not exceeding twenty-five
thousand dollars ($25,000) in value. The Attorney General or district
attorney shall provide notice of proceedings under this subdivision pursuant
to subdivisions (c), (d), (e), and (f), including: [f] (1) A description of the
property. [] (2) The appraised value of the property. [f] (3) The date and
place of seizure or location of any property not seized but subject to
forfeiture. [f] (4) The violation of law alleged with respect to forfeiture of
the property. [1] (5) [1] (A) The instructions for filing and serving a claim
with the Attorney General or the district attorney pursuant to
Section 11488.5 and time limits for filing a claim and claim form.

“(B) If no claims are timely filed, the Attorney General or the district
attorney shall prepare a written declaration of forfeiture of the subject
property to the state and dispose of the property in accordance with
Section 11489. A written declaration of forfeiture signed by the Attorney
General or district attorney under this subdivision shall be deemed to
provide good and sufficient title to the forfeited property. The prosecuting
agency ordering forfeiture pursuant to this subdivision shall provide a copy
of the declaration of forfeiture to any person listed in the receipt given at
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the time of seizure and to any person personally served notice of the
forfeiture proceedings.

“(C) If aclaim is timely filed, then the Attorney General or district
attorney shall file a petition of forfeiture pursuant to this section within
30 days of the receipt of the claim. The petition of forfeiture shall then
proceed pursuant to other provisions of this chapter, except that no
additional notice need be given and no additional claim need be filed.”

The purpose for providing a streamlined process for nonjudicial forfeitures is “‘to
save the government the time and expense of a judicial proceeding in cases where the
value of the property seized is small’” (Nasir v. Sacramento County Off. of the Dist. Atty.
(1992) 11 Cal.App.4th 976, 983 (Nasir)), and forfeiture is uncontested (id. at p. 985). If a
claim is timely filed, however, nonjudicial forfeiture terminates and the only viable
option for forfeiture at that point would be for the prosecutor to initiate judicial forfeiture
within 30 days of receipt of the claim. “‘The nonjudicial forfeiture proceeding is
terminated ... if anyone duly submits a claim to the seized property in response to the
notice of nonjudicial forfeiture. If a claim is filed, the district attorney cannot pursue
nonjudicial forfeiture but must initiate a judicial forfeiture proceeding’” if it wishes to
effect a lawful forfeiture. (ld. at pp. 983-984, 990; § 11488.4, subd. (j).)

When seized property is lawfully forfeited by either judicial or nonjudicial
forfeiture proceedings, section 11489 provides that the proceeds of forfeiture shall be
distributed 65 percent to the law enforcement agency involved in the seizure, 24 percent
to the state, 10 percent to the prosecutorial agency that processed the forfeiture
proceedings, and 1 percent to a nonprofit organization. (8 11489, subd. (b).) Out of the
65 percent share that would go to the law enforcement agency, a portion (i.e., 15 percent)
thereof must be placed in a local fund used to combat drug abuse and divert gang activity.
(Ibid.)14

14 Plaintiffs’ request for judicial notice regarding the Attorney General’s asset forfeiture
report for 2014 is granted.
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Finally, as we observed in Cuevas, supra, 221 Cal.App.4th at page 1322: “Itis
well settled that statutes imposing forfeitures are disfavored and, thus, those statutes are
to be strictly construed in favor of the persons against whom they are sought to be
imposed. [Citations.] ‘This disfavor applies “notwithstanding the strong governmental
interest in stemming illegal drug transactions ....””” (See id. at p. 1327 [*“““strict
compliance with the letter of the law by those seeking forfeiture [is] required””]; accord,
Nasir, supra, 11 Cal.App.4th at p. 986.)

B. Our Cuevas Opinion

Plaintiffs’ petitions in the trial court seeking the return of property were largely
based on our analysis and conclusions in Cuevas, supra, 221 Cal.App.4th 1312. Further,
the trial court relied on our opinion in Cuevas to resolve one of the issues raised in
defendants’ demurrers. At this point in our discussion, we simply note the underlying
facts in Cuevas and highlight some of the relevant portions of that decision.

In Cuevas, police officers seized several thousand dollars in cash from Adolfo
Cuevas in conjunction with his arrest for possession of a controlled substance for the
purpose of sale. Cuevas was brought to the police station for interrogation, and during
the interrogation by one of the arresting officers, another police officer served a ““Notice
of Nonjudicial Forfeiture Proceedings’ on Cuevas. (Cuevas, supra, 221 Cal.App.4th at
p. 1317.) The notice informed Cuevas that he must file a verified claim within 30 days or
else the seized property would be ordered forfeited to the state. Cuevas did not file a
claim. The Tulare County District Attorney charged Cuevas with simple possession of a
controlled substance, which is not a crime for which forfeiture is authorized. While that
charge was still pending, the Tulare County District Attorney declared that the seized
cash was administratively forfeited to the state. Later, the criminal charges against
Cuevas were dismissed in the face of a motion by Cuevas to suppress the evidence
obtained from the search of his person and vehicle. Cuevas then filed a motion in the

criminal case under Penal Code section 1538.5 to compel the return of his personal
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property. (Cuevas, supra, at pp. 1316-1319.) The trial court summarily denied the
motion on the ground that the property “‘was subject to a civil forfeiture proceeding’”
and, therefore, the trial court believed it lacked jurisdiction to rule on the motion. (Id. at
p. 1319.)

Cuevas sought appellate review by petitioning this court for writ of mandate. We
granted the petition, thereby vacating the trial court’s decision not to rule on the motion
to compel the return of property. The matter was remanded to have the trial court set a
new hearing for that motion. (Cuevas, supra, 221 Cal.App.4th at p. 1333.) In getting to
that result, we were highly critical of the public agencies’ gross disregard of the statutory
requirements for nonjudicial forfeiture. Among other things, we held that because the
nonjudicial forfeiture proceedings were initiated by police officers, and not by the
Attorney General or district attorney, the forfeiture was fatally invalid. (ld. at p. 1323.)
“[BJecause the forfeiture statutes must be strictly construed in favor of petitioner here, we
hold the notice of nonjudicial forfeiture proceedings initiated by Officer Moreno of the
Tulare Police Department was invalid.” (ld. at pp. 1327-1328.) Moreover, we explained
that the nature of the invalidity was ab initio or in the first instance: “We hold the
forfeiture statutes require the initiation of forfeiture proceedings, and particularly notice
and service of the notice, by a prosecuting agency—namely, the Attorney General or the
district attorney—uversus a law enforcement agency. Here then, because the notice of
nonjudicial forfeiture proceedings was initiated by a member of the Tulare Police
Department, the forfeiture proceeding was invalid in the first instance.” (Id. at p. 1331,
italics added.)

Because the nonjudicial forfeiture proceedings were invalid in the first instance,
we rejected the People’s argument that Cuevas’s failure to file a claim opposing
forfeiture precluded relief by the court. On that issue, we explained as follows: “The
People contend petitioner had actual notice of the nonjudicial forfeiture proceedings and,

thus, the fact he failed to file a claim precludes relief. It does appear petitioner received
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actual notice of the nonjudicial forfeiture proceedings as his signature appears on that
document acknowledging receipt of the notice and a copy of a claim form. Nonetheless,
the defects in the notice and the procedure employed to give notice make this forfeiture
proceeding invalid in the first instance. Thus, whether petitioner filed a claim is not
relevant to our determination here for there was no proper or valid forfeiture proceeding
to which he could make a claim. [{] We agree with the Nasir court that ‘“the burden on
the government to adhere to the procedural rules should be heavier than on claimants.
Forfeitures are not favored in the law; strict compliance with the letter of the law by those
seeking forfeiture must be required.” [Citation.]” [Citation.]” (Cuevas, supra, 221
Cal.App.4th at p. 1327, italics added.)

Having concluded the administrative forfeiture proceedings were invalid in the
first instance, we turned to the appropriate remedy. (Cuevas, supra, 221 Cal.App.4th at
pp. 1331-1332.) We noted that Cuevas had a right to bring the motion for return of
property because subdivision (g)° of section 11488.4 provided authority for such a
motion under the circumstances and Cuevas had adequately shown standing. (Cuevas,
supra, at pp. 1331-1332.) We held that although the property had been declared forfeited
and the proceeds released, the trial court retained jurisdiction over the property and could
order its return because the property had been improperly or unlawfully released by the
district attorney. “The district attorney’s office should not be insulated from its series of
errors .... Because the res was released improperly, the superior court has jurisdiction to
consider petitioner’s claim to the currency. Any other outcome would leave a claimant
without recourse and would serve to deny the claimant due process of law.” (Id. at

p. 1332.) Accordingly, the case was returned to the trial court to hear Cuevas’s motion.

15 Both subdivisions (g) and (h) of section 11488.4 authorize motions for return of property.
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I11.  Demurrers for Failure to Exhaust Administrative Remedy

We now consider the particular grounds for demurrer asserted in the trial court and
argued in the present appeal. We begin with defendants’ contentions that plaintiffs failed
to exhaust an administrative remedy set forth in the forfeiture statutes prior to filing their
petitions for writ of mandate in the trial court. As to this ground for demurrer, the basic
legal principles are well settled: “[1]f an administrative remedy is provided by statute, ...
such remedy must be exhausted before judicial review of the administrative action is
available.” (Conservatorship of Whitley (2007) 155 Cal.App.4th 1447, 1463). “Stated
otherwise, ‘exhaustion of the administrative remedy is a jurisdictional prerequisite to
resort to the courts.” [Citations.] Until the administrative procedure has been invoked
and completed, there is nothing that the trial court may do.” (Ibid.)

Preliminarily, we agree with defendants that the forfeiture statutes do provide an
administrative remedy in connection with nonjudicial forfeiture. Specifically, under
section 11488.4, subdivision (j), when the Attorney General or district attorney initiates
nonjudicial forfeiture proceedings, the notice of such proceedings must furnish certain
information to the person whose property was seized, including “instructions for filing
and serving a claim with the Attorney General or the district attorney pursuant to
Section 11488.5 and time limits for filing a claim and claim form.” (§ 11488.4,
subd. (j)(5).) Any person claiming an interest in the property seized may file such a
claim. (8 11488.5, subd. (a)(1).) If a timely claim is filed, the Attorney General or
district attorney must file a petition for forfeiture in the superior court within 30 days if a
forfeiture is still sought. (8 11488.4, subd. (j)(5)(C).) In other words, once a claim is
timely filed, “‘[t]he nonjudicial forfeiture proceeding is terminated’” and “‘the district
attorney cannot pursue nonjudicial forfeiture but must initiate a judicial forfeiture
proceeding.”” (Nasir, supra, 11 Cal.App.4th at pp. 983-984, 990.) Under this statutory
scheme, a claimant filing a timely claim will receive his or her property back (assuming it

Is not being held as evidence) unless the prosecuting agency files a petition for judicial
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forfeiture within 30 days, in which case the claimant is guaranteed a jury trial wherein the
government bears a heavy burden of proof.16 So understood, we agree with defendants
that subdivision (j) of section 11488.4 provides an administrative remedy or recourse to
persons claiming an interest in the seized property whenever nonjudicial forfeiture
proceedings are initiated by the Attorney General or district attorney.1’

Defendants contend that because this administrative remedy existed in the
abstract, plaintiffs’ petitions for writ of mandate were barred (for failure to exhaust)
because plaintiffs never filed claims to oppose the nonjudicial forfeiture of their property.
Under the circumstances presented here, defendants’ contention cannot be sustained. The
gaping hole in defendants’ argument is precisely the same one that existed in Cuevas:
there were no valid forfeiture proceedings in existence within which to file such claims
for purposes of exhaustion of remedies. That was so because police officers or sheriff’s
deputies cannot lawfully or validly initiate forfeiture proceedings under the forfeiture
statutes; only prosecuting agencies (i.e., the Attorney General or district attorney) have
been given that power or authority. (88 11488.1, 11488.2, 11488.4, subds. (a) & (j);
Cuevas, supra, 221 Cal.App.4th at pp. 1316, 1323-1331.)18 Consequently, the purported

16 Conversely, if no timely claim is filed, the Attorney General or district attorney is entitled
to prepare and execute a written declaration of forfeiture, declaring the property to be forfeited to
the state. (8§ 11488.4, subd. (j)(5)(B).)

17 Accordingly, where such proceedings were initiated by the prosecuting agency, a claim
must be filed under section 11488.4, subdivision (j) as a prerequisite to seeking judicial relief
through mandamus. (See, e.g., Nasir, supra, 11 Cal.App.4th at p. 989, fn. 9 [filing a claim is a
prerequisite to a plaintiff’s right to seek relief though mandate].)

18 Police officers may serve a notice issued by the Attorney General or district attorney, but
police officers have no authority to initiate the proceedings and issue notice on their own.
(Cuevas, supra, 221 Cal.App.4th at p. 1328, fn. 8.) As we clarified in Cuevas: “We do not hold
that Officer Moreno, if the forfeiture decision had been made by an appropriate prosecuting
agency, could not have properly served the notice of forfeiture on behalf of the prosecuting
agency in the role of a process server. [Citation.] Rather, his service of the notice of forfeiture
was invalid because an appropriate prosecuting agency did not initiate it, and neither he nor the
Tulare Police Department had the authority to initiate the process or serve notice in their own
right.” (Ibid.)
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nonjudicial forfeiture proceedings in the several cases under consideration, having been
initiated solely by police officers or deputies, were “invalid in the first instance.”
(Cuevas, supra, at pp. 1327, 1331.) As a result, just as in Cuevas, the question of
whether plaintiffs filed a claim “is not relevant to our determination here for there was no
proper or valid forfeiture proceeding to which [the plaintiffs] could make a claim.” (ld.
at p. 1327.)

In an effort to salvage their asserted defense of failure to exhaust administrative
remedies, defendants rely heavily on United States v. Superior Court (1941) 19 Cal.2d
189 (United States). We conclude that such reliance is misplaced. In United States,
certain shippers, orange growers and handlers (the complainants) sought to enjoin the
enforcement of a marketing order issued by the United States Secretary of Agriculture
pursuant to the Agricultural Marketing Agreement Act of 1937 (7 U.S.C. § 601 et seq.,
the Act). (United States, supra, at pp. 192-193.) According to the complaint filed by the
complainants in that case, the order issued by the Secretary of Agriculture was allegedly
void because it was “not approved by the requisite number or percentage of growers as
specified in the [A]ct, the Secretary of Agriculture having accepted certain votes
unlawfully cast by the California Fruit Growers Exchange on behalf of certain
producers.” (Id. at p. 193.) In response to the complaint, the United States filed an
original proceeding in prohibition to the California Supreme Court, challenging the
jurisdiction of the trial court to grant any relief because the complainants had failed to
exhaust the administrative remedies provided under the Act. (United States, supra, at
p. 193.) The complainants countered that exhaustion of administrative remedies applied
only with respect to erroneous orders, not orders alleged to be a nullity because illegally
adopted. The California Supreme Court rejected this distinction and agreed with the
United States, holding that “there is no substantial difference, insofar as the necessity for
resort to administrative review is concerned, between an erroneous order and one which,

it is claimed, is being executed in violation of statutory authority.” (ld. at p. 194.) To
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illustrate the point, the Supreme Court noted further that “even where the statute sought
to be applied and enforced by the administrative agency is challenged upon constitutional
grounds, completion of the administrative remedy has been held to be a prerequisite to
equitable relief.” (Id. at p. 195.) In short, it was held that the complainants could not
evade the requirement to exhaust their administrative remedies by merely alleging that
the order issued by the Secretary of Agriculture was “void” on the ground it was not
approved by the requisite number of growers. (ld. at pp. 194-198.)

The Supreme Court further explained in United States that the controversy in that
case was precisely the type of factual and procedural dispute for which administrative
review under the Act was contemplated, and to allow the exhaustion requirement to be
ignored in such cases on the pretext that the order was void would render the Act’s
administrative remedy ineffective: “The plaintiffs in the injunction proceeding do not
question the constitutionality of the ... Act ...; they do not dispute the authority of the
Secretary of Agriculture nor do they question the existence of a validly created
administrative remedy. They seek only a review of a particular order which they assert
was not adopted in conformity with the requirements of the statute. The question
whether this order complies with the legislative mandates is essentially one of fact and is
nonjusticiable until those claiming to be aggrieved have secured a final administrative
determination of their rights. The ... Act ... gives a dissatisfied handler a hearing before
the Secretary of Agriculture and a right of review of the secretary’s ruling in the United
States District Court whenever he attacks an order as ‘not in accordance with law.” The
relief sought by the petitioners in the present proceeding is the same as that which the
Secretary of Agriculture might give, and to adopt the contention of respondent would
render the provision for administrative review ineffective.” (United States, supra, 19
Cal.2d at p. 196.)

As should be apparent from the above summary, the facts in United States are

profoundly distinguishable from those that were alleged in plaintiffs’ petitions in the
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matter before us. In United States, the government official or agency issuing the
challenged marketing order (i.e., the Secretary of Agriculture) had statutory authority to
issue such orders, and the only question was whether the statutory requirements for the
issuance thereof were fully met in that particular instance. (United States, supra, 19
Cal.2d at pp. 193-196.) Here, in contrast, persons having no statutory power or authority
to initiate nonjudicial forfeiture proceedings purported to do so; that is, police officers
and sheriff’s deputies attempted to commence nonjudicial forfeiture proceedings in their
own right and on their own initiative—proceedings that, under the clear terms of the
forfeiture statutes, may only be initiated by an appropriate prosecuting agency (i.e., the
Attorney General or district attorney). (88 11488.1, 11488.2, 11488.4, subds. (a) & (j);
Cuevas, supra, 221 Cal.App.4th at pp. 1316, 1323-1331.) Exhaustion of administrative
remedies does not apply in these circumstances because the supposed forfeiture
proceedings do not carry any force of law since the persons initiating them were devoid
of statutory authority to act. Moreover, at the risk of stating the obvious, we would stress
that this fundamental lack of statutory authority to initiate forfeiture proceedings by those
purporting to do so came within the context of forfeiture statutes, which statutes are
disfavored, are strictly construed in favor of the person against whom forfeiture is sought,
and must always be rigidly adhered to by the agency seeking to effectuate that drastic
remedy. (Cuevas, supra, at pp. 1322, 1327; Nasir, supra, 11 Cal.App.4th at p. 986.) For
all of these reasons, United States does not dissuade us from the views that we articulated
in Cuevas on this issue, and which we reaffirm and apply here.

We conclude that, under the unique circumstances presented here, plaintiffs were
not required to file a claim under the forfeiture statutes in order to pursue the return of
their property in the trial court. Accordingly, defendants’ demurrers on the ground of

failure to exhaust administrative remedies were correctly overruled by the trial court.
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IVV. Demurrers Based on Failure to File a Government Claim

A second ground for demurrer raised by defendants was that plaintiffs’ actions
were barred due to failure to file a government claim with the public entity defendants
pursuant to the Government Claims Act. Under the Government Claims Act, subject to
certain exceptions, claims for money or damages against local public entities must be
presented to such entities. (Gov. Code, 8 905; DiCampli-Mintz v. County of Santa Clara
(2012) 55 Cal.4th 983, 990.) Claims for personal injury and property damage must be
presented within six months after accrual; all other claims must be presented within one
year. (Gov. Code, 8 911.2, subd. (a); DiCampli-Mintz v. County of Santa Clara, supra, at
p. 990.) Further, “no suit for money or damages may be brought against a public entity
on a cause of action for which a claim is required to be presented ... until a written claim
therefor has been presented to the public entity and has been acted upon ... or has been
deemed to have been rejected ....” (Gov. Code, § 945.4.) “‘Thus, under these statutes,
failure to timely present a claim for money or damages to a public entity bars a plaintiff
from filing a lawsuit against that entity.”” (City of Stockton v. Superior Court (2007) 42
Cal.4th 730, 738.)

The defect in defendants’ argument is that the Government Claims Act applies
only to “claims for money or damages.” (Gov. Code, § 905.) Here, as the trial court
correctly found, plaintiffs sought the return of seized personal property, not damages.
Therefore, the Government Claims Act was inapplicable.

Our conclusion on this issue is supported by Minsky, supra, 11 Cal.3d 113, a case
similar to the consolidated appeals presently before us. In Minsky, the plaintiff sought the
return of money seized by the police from an arrested person and allegedly diverted to the
Policeman’s and Fireman’s Pension Fund after the criminal charges were resolved. (ld.
at pp. 116-118.) The Supreme Court held that such a claim for the recovery of specific
property is not one for money or damages under the Government Claims Act. (Minsky,

supra, at pp. 121, 124.) Further, even if the cash or currency taken from the arrestee was
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no longer traceable, the Supreme Court explained in Minsky that the “initial exemption of
the action from the claims statute is not lost simply because the city takes the further
wrongful step of disposing of the bailed property. The city cannot be permitted to invoke
the claims statute, originally not available to it, by virtue of a later wrongful dissipation
of the property. To so hold would be in effect to allow the local entity to profit by its
own wrong, penalizing a plaintiff who, in light of the specific recovery remedy
apparently available to him, justifiably did not file a claim.” (Id. at pp. 121-122, fn. 14.)
The Supreme Court concluded in Minsky as follows: “[A] complaint, seeking the
recovery of property seized and wrongfully withheld by [government] defendants, does
not involve a claim for ‘money or damages’ within the meaning of [Government Code]
section 905, and thus would not fall within the presentation requirements of [Government
Code] sections 911.2 and 945.4.” (Id. at p. 124, fn. omitted; accord, City of Stockton v.
Superior Court, supra, 42 Cal.4th at p. 742; Escamilla v. Department of Corrections &
Rehabilitation (2006) 141 Cal.App.4th 498, 506-512.)

Minsky is plainly applicable here, where plaintiffs sought the return of specific
property seized by police and allegedly wrongfully retained by defendants who failed to
follow the forfeiture statutes regarding nonjudicial forfeiture. Therefore, we conclude that
the trial court correctly overruled defendants’ demurrers based on the Government
Claims Act.

V. Demurrers Based on Statute of Limitations

Finally, defendants demurred to plaintiffs’ petitions for writ of mandate on statute
of limitations grounds. Because mandamus is an extraordinary remedy that is available
to enforce a number of rights and obligations, the applicable statute of limitations
generally depends on the right or obligation involved. (3 Witkin, Cal. Procedure (5th ed.
2008) Actions, 8 684, pp. 902—903; Allen v. Humboldt County Bd. of Supervisors (1963)
220 Cal.App.2d 877, 884.) Defendants argued that the applicable statute of limitations
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was Code of Civil Procedure section 340, which provides a one-year limitations period in

the following types of actions:

“(a) An action upon a statute for a penalty or forfeiture, if the
action is given to an individual, or to an individual and the state, except if
the statute imposing it prescribes a different limitation.

“(b) An action upon a statute for a forfeiture or penalty to the
people of this state. [v] ... [1]

“(d) An action against an officer to recover damages for the
seizure of any property for a statutory forfeiture to the state, or for the
detention of, or injury to property so seized, or for damages done to any
person in making that seizure.”

The trial court agreed with defendants’ position that the above one-year statute of
limitations was applicable to plaintiffs’ petitions. In so holding, the trial court reasoned
that since plaintiffs alleged that defendants failed to comply with a forfeiture statute (i.e.,
8 11488.4, subd. (j)), the petitions constituted “action[s] upon a statute for a forfeiture or
penalty” as described in Code of Civil Procedure section 340, subdivision (b).

On appeal, plaintiffs contend the trial court erred in its interpretation or application
of Code of Civil Procedure section 340, subdivision (b). Plaintiffs are correct.

According to the explicit terms of subdivision (b) of section 340, it is applicable to
actions “upon a statute for a forfeiture or penalty” to the state. The phrase “for a
forfeiture or penalty” (Code Civ. Proc., § 340, subd. (b), italics added ) is clear and
unambiguous, and refers to a suit seeking a forfeiture or penalty, while the phrase “upon a
statute” can only mean that the forfeiture or penalty being sought is based on a statute

providing such a remedy.1® “When the language of the statute is clear, we need go no

19 Our survey of cases applying subdivisions (a) or (b) of Code of Civil Procedure

section 340 reflects that, in each case, the plaintiff or plaintiffs therein were seeking the recovery
of either a penalty or a forfeiture pursuant to a statute. (See, e.g., Shamsian v. Atlantic Richfield
Co. (2003) 107 Cal.App.4th 967, 972 [statute imposing civil penalties for violation of Safe
Drinking Water and Toxic Enforcement Act of 1986 (8§ 25249.5 et seq.)]; Prudential Home
Mortgage Co. v. Superior Ct. (1998) 66 Cal.App.4th 1236, 1240 [$300 statutory forfeiture];
Menefee v. Ostawari (1991) 228 Cal.App.3d 239, 243-244 [treble damages for violation of rent
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further” (Nolan v. City of Anaheim (2004) 33 Cal.4th 335, 340); that is, “[i]f the words
themselves are not ambiguous, we presume the Legislature meant what it said, and the
statute’s plain meaning governs” (Wells v. One20ne Learning Foundation (2006) 39
Cal.4th 1164, 1190). Because plaintiffs’ petitions filed in the trial court were not
statutory actions seeking a forfeiture or penalty, but instead were actions or proceedings
for the return of specific personal property, the statute of limitations set forth in
subdivision (b) of Code of Civil Procedure section 340 was plainly inapplicable. The
same conclusion must follow with respect to the virtually identical language of
subdivision (a) of Code of Civil Procedure section 340. Finally, we agree with plaintiffs
that subdivision (d) of Code of Civil Procedure section 340 was likewise inapplicable to
plaintiffs’ pleadings because that subdivision expressly relates to actions for damages,
which was not the case (or cases) here. Again, plaintiffs’ actions were not for damages,
but were equitable in nature and sought the specific recovery of personal property that

had been previously seized by police officers.20 Based on the foregoing, the trial court

control ordinance]; G.H.I.1. v. MTS, Inc. (1983) 147 Cal.App.3d 256, 276-279 [treble damages
for violation of Unfair Practices Act (Bus. & Prof. Code, § 17000 et seq.)]; People v. Grant
(1942) 52 Cal.App.2d 794, 796 (Grant) [government sought statutory forfeiture of funds seized
in slot machines].) On the other hand, where the remedy sought did not involve such a forfeiture
or penalty, said statutory provisions were not applicable. (See, e.g., Murphy v. Kenneth Cole
Productions, Inc. (2007) 40 Cal.4th 1094, 1099, 1114.)

20 In the event that defendants are ultimately unable to return the personal property to
plaintiffs because they (defendants) improperly or wrongfully dissipated the same, that fact
would not by itself change the essentially equitable nature of plaintiffs’ petitions for specific
recovery. (See, e.g., Minsky, supra, 11 Cal.3d at pp. 121-122, fn. 14; Holt v. Kelly (1978) 20
Cal.3d 560, 565.) In Holt v. Kelly, the Supreme Court granted a writ of mandate directing the
respondent in that case to return the seized property, but the court further ordered that “if [the]
respondent is unable to do so, to deliver to [the] petitioner the value thereof, i.e., the sum of
$500.” (Holt v. Kelly, supra, at p. 566.) Similarly, here, although payment of value in lieu of
specific recovery of the property may become necessary to make plaintiffs whole if the property
cannot be located, the availability of that form of relief does not necessarily convert the petitions
for writ of mandate into actions for damages. On balance, we see no reason to treat plaintiffs’
claims as anything other than what they purport to be—equitable petitions for specific relief
seeking the return of property—and defendants have failed to offer any compelling argument to
the contrary.
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erred in holding that Code of Civil Procedure section 340 was the applicable statute of
limitations.

The correct statute of limitations in the cases before us in this consolidated appeal
was Code of Civil Procedure section 338, subdivision (c)(1), which provides a three-year
limitation period for “[a]n action for taking, detaining, or injuring goods or chattels,
including actions for the specific recovery of personal property.” (Italics added.) We are
convinced that section 338, subdivision (c), was applicable here because the gravamen of
plaintiffs’ actions filed in the trial court was plainly “for the specific recovery of personal
property.” (Code Civ. Proc., § 338, subd. (c)(1).) Moreover, the conclusion we reach on
this issue is supported by the conclusion reached by the Supreme Court on similar facts in
Minsky. In Minsky, where personal property was lawfully seized by police officers but
was not returned to the owner after disposition of the criminal charges, the Supreme
Court held that Minsky’s claim for specific recovery of the seized property was governed
by said three-year statute of limitations. (Minsky, supra, 11 Cal.3d at p. 119, fn. 6 [where
substance of suit was “for the return of specific money,” it was governed by Code Civ.
Proc., § 338, former subdivision (3), now designated as subdivision (c)].)

Similarly, in Coy v. County of Los Angeles (1991) 235 Cal.App.3d 1077 (Coy),
personal property was seized from Coy by sheriff’s deputies pursuant to a search warrant.
Coy was charged and convicted of receiving stolen property, but all charges were later
dismissed following Coy’s successful appeal. At some point, Coy made motions in the
trial court seeking return of his property under Penal Code section 1538.5 and other
statutes, but those motions were denied. Later, Coy filed a complaint in the superior
court alleging several causes of action, including claim and delivery (i.e., return of
personal property) and conversion. The defendant, County of Los Angeles, brought a
motion for summary judgment on the ground that the three-year statute of limitations
under Code of Civil Procedure section 338, subdivision (c), had expired. That motion

was denied, and the defendant appealed. (Coy, supra, at pp. 1082-1084.)
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The Court of Appeal in Coy agreed that the three-year statute of limitations set
forth in Code of Civil Procedure section 338, subdivision (c), was applicable to the
causes of action for claim and delivery or conversion. (Coy, supra, 235 Cal.App.3d at
p. 1087.) On the further issue of when the limitations period would begin to run, the
court first acknowledged, based on Minsky, that “[t]he government is a bailee when a
peace officer seizes property from an arrestee.” (Coy, supra, at p. 1087, citing Minsky,
supra, 11 Cal.3d at pp. 121-122.) The existence of a bailment setting was used by the
court to define when the statute of limitations would be triggered: “In the case of a
bailment, when an original taking is wrongful, the statute of limitations begins to run
from the time of the unlawful taking.... When, on the other hand, the original taking is
lawful, the statute of limitations for conversion or claim and delivery does not begin to
run ‘until the return of the property has been demanded and refused or until a repudiation
of the owner’s title is unequivocally brought to [her or] his attention.””” (Coy, supra, at
pp. 1087-1088, fn. omitted.)

Here, plaintiffs’ petitions alleged that police officers or deputies in each case
lawfully seized plaintiffs’ personal property. Applying the rule stated in Coy, not only
would defendants hold plaintiffs’ personal property as bailee(s), but the three-year statute
of limitations under Code of Civil Procedure section 338, subdivision (c), would not
begin to run until either (i) the return of the property has been demanded and refused or
(ii) a repudiation of the owner’s title is unequivocally brought to his or her attention.
Nothing in the petitions’ allegations indicated that any plaintiffs previously demanded
return of the property and were refused. Rather, for purposes of demurrer, and upon
giving the pleadings a reasonable construction, it appears that the first occasions after
seizure of the property on which actual repudiation of each plaintift’s title was
unequivocally brought to his attention was when the district attorney subsequently issued
a final declaration of forfeiture, thereby formally declaring that said plaintiff’s personal

property was forfeited to the state. Therefore, on the record before us, the triggering date
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for purposes of the three-year statute of limitations was the issuance of the declarations of
forfeiture by the district attorneys. In each of the cases before us, plaintiffs’ petitions
were filed within the three-year period following the issuance of the declarations of
forfeiture by the district attorneys. Therefore, the demurrers based on the statute of
limitations should have been overruled, and the trial court reversibly erred in concluding
otherwise.

Having reached the above conclusions on this issue, we briefly highlight one
additional case as a postscript to our discussion; namely, Grant, supra, 52 Cal.App.2d
794. The factual and procedural background in Grant was as follows: In December
1937, the San Luis Obispo County Sheriff had seized certain slot machines that
admittedly were being operated illegally by the defendant, Grant. The sum of $404.66 in
coins was taken from the slot machines and deposited with the county auditor. For nearly
two years, no action seeking forfeiture of the money was commenced by the People.
Finally, on November 1, 1939, the People filed an action for forfeiture of the money to
the state. Grant responded by filing an answer and a cross-complaint. In his answer,
Grant asserted that the People’s forfeiture action was barred by the one-year statute of
limitations under section 340 of the Code of Civil Procedure. In his cross-complaint,
Grant affirmatively sought the return of his property (i.e., the $404.66). The trial court
found that the People’s forfeiture action was barred by the one-year statute of limitations
under section 340 of the Code of Civil Procedure, but it granted relief on Grant’s cross-
complaint, holding that the money was owned by Grant, it was being unlawfully detained
by the county, and it must be returned to Grant. A judgment was entered in favor of
Grant, and the People appealed. (Grant, supra, at p. 796.)

The Court of Appeal in Grant affirmed both of the trial court’s rulings. First, it
agreed that the People’s action for forfeiture was time barred by section 340, former
subdivision 2, which imposed a one-year statute of limitations period on “‘[a]n action

upon a statute ... for a forfeiture or penalty to the people of this State.”” (Grant, supra,
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52 Cal.App.2d at pp. 796, 798.) Second, on the question of whether Grant was entitled,
under his cross-complaint, to the return of his money, the Court of Appeal emphatically
declared there was no tenable basis “for answering that query other than in the
affirmative.” (ld. at p. 801.) In so holding, the Court of Appeal repudiated the notion
that the government’s provisional right to hold lawfully seized money or other personal
property “continues unabated” whether or not the government files a forfeiture action or
Is barred by the statute of limitations from doing so. (Id. at p. 801.) Further, since no
forfeiture action was filed and conducted, title to the property remained in Grant. (ld. at
pp. 801-802.) The Court of Appeal explained that, having lost all right to forfeiture by
neglecting to file a timely forfeiture action, and since no other statutory authority
permitted its retention of the property, the government had no further claim of right to
hold the property owned by Grant and, thus, the county was correctly required to return it
or pay its value. (ld. at pp. 802-804.)21

We believe the outcome in Grant is worthy of mention in connection with the
present discussion because of its consistency with the conclusion we have reached herein
concerning the statute of limitations—i.e., that Code of Civil Procedure section 338,
subdivision (c), was applicable, and not section 340 of that same code. Admittedly, the
opinion in Grant did not address the issue of the statute of limitations regarding the cross-
complaint filed by Grant, but only the People’s action for forfeiture. Nevertheless, it is
difficult to ignore that the one-year statute of limitations under Code of Civil Procedure
section 340 was applied to the People’s action for forfeiture, but not to Grant’s cross-

complaint for return of seized property. Both pleadings were filed some two years after

21 Furthermore, it was pointed out in Grant that since the government by its own neglect
failed to pursue a timely forfeiture action, which action was provided by law for the purpose of
ensuring due process in such seizure cases, to construe the relevant statutory provisions as
somehow giving the government a right to retain such property regardless of its failure to engage
in that necessary process would give to those statutes an unconstitutional power and effect.
(Grant, supra, 52 Cal.App.2d at pp. 801-802.)
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the property was seized. Hypothetically, if Code of Civil Procedure section 340 also
applied to the cross-complaint, it is strange that no mention was made of that fact in
Grant. Although we do not rely on such matters as to which the opinion in Grant was
silent, nor do we need to do so to support the conclusions we have drawn, we simply
observe that the different treatment of the cross-complaint in that case is remarkably
consistent with the conclusion we have reached herein that actions for recovery of
personal property seized by police officers would not be governed by the one-year statute
of limitations set forth in section 340 of the Code of Civil Procedure, but would come
under a different statute of limitation (i.e., Code Civ. Proc., § 338, subd. (c) [a three-year
statute of limitations]).

To reiterate our determinations on this issue, the trial court erred in sustaining the
demurrer on statute of limitations grounds. The one-year statute of limitations under
section 340 of the Code of Civil Procedure was not applicable to plaintiffs’ petitions filed
in the trial court. Instead, the three-year statute of limitations set forth in section 338,
subdivision (c), of the Code of Civil Procedure was applicable, and plaintiffs’ petitions

were, for the reasons explained above, timely filed under that latter statute.
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DISPOSITION

The judgments of the trial court are reversed in each of the consolidated actions
herein. The trial court is directed to enter new orders overruling defendants’ demurrers in

each action. Costs on appeal are awarded to plaintiffs.

KANE, J.
WE CONCUR:

LEVY, Acting P.J.

FRANSON, J.
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO

In re Seizure of Wells Fargo Bank Account Nos. MCR 16-061
7476329631 and 6683336868 Held in the Name of
Annette Slatic; Wells Fargo Bank Account No.
6810777356 Held in the Name of Lily Cohen; and PEOPLE’S OPPOSITION TO
Wells Fargo Bank Account No. 1543530420 Held in THIRD MOTION TO RETURN
the Name of Penny Cohen Pursuant to Seizure Order PROPERTY

52005
Date: March 22, 2017
and Time: 10:00 a.m.
) . ] Dept: 33
In re Seizure of Schools First Federal Credit Witnesses: 0

Union Account No. 169426 Held in the Name of | Time Estimate: 1 hour

James Slatic Pursuant to Seizure Order 52007 C o P

STATEMENT OF THE CASE

On January 28, 2016, the San Diego Police Department executed a search warrant at a

concentrated cannabis manufacturing and distribution facility at 8210 Engineer Road, San
Diego, California.

On February 2, 2016, the Honorable Judge Frederick Maguire signed Search Warrants
51802 and 51803, and therefore found probable cause to freeze the bank accounts listed in those
warrants., These same bank accounts that are the subject of the instant motion.

On May 10, 2016, the Movants filed their first Motion to Return Property. After law
enforcement’s preliminary investigation, the People agreed to release monies related to two

Wells Fargo Accounts and a safe deposit box containing the gold coins. The People opposed the

return of the rest of the assets.
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On June 2, 2016, the Honorable Judge Frederick Maguire heard the first Motion to
Return Property concerning the same bank accounts at issue. On June 3, 2016, Judge Maguire
denied the motion.

On June 7, 2016, the Honorable Judge Jay Bloom signed Seizure Orders 52005 and
52007 which seized the same bank accounts that are the subject of this motion.

On November 16, 2016, the Honorable Judge Jay Bloom denied Movants’ Second
Motion to Return Property and Quashing of Seizure Orders.

On February 9, 2017, at the suggestion of the Movants, the District Attorney’s Office
filed a petition of forfeiture pursuant to Health and Safety Code section 11469 et. seq.

On March 13, 2016, the District Attorney’s Office decided not to proceed with forfeiture
of the above-mentioned disputed accounts.

STATEMENT OF THE FACTS
On January 28, 2016, the San Diego Police Department executed search warrant 51009 at

8210 Engineer Road, San Diego, CA. Officers found numerous items indicative of a
concentrated THC lab, including concentrated THC oil, 190 proof and 200 proof ethanol, lab
equipment, and a vacuum oven that had significant flammable ethanol vapors. Additionally, law
enforcement found and seized approximately $325,000 in cash. The THC lab operated under the
direction of three legal entities: MedWest Distribution, LLC, Highland Medical Packaging,
LLC, and Pacific Heights Partners, Inc. All three are operated by James Slatic.

After conducting a criminal investigation into the bank accounts of Mr. Slatic and his
illegal businesses, law enforcement determined the disputed bank accounts contained illegal
proceeds. The Superior Court also agreed with this assessment after a probable cause hearing on
November 14 and 15, 2016.

POINTS AND AUTHORITIES
L
MOVANTS IMPROPERLY CITED AN UNPUBLISHED OPINION

“A published California opinion may be cited or relied on as soon as it is certified for

publication or ordered published.” (Cal. Rules of Ct., rule 8.1115(d); see Jonathan M. v.
Superior Court (2006) 141 Cal.App.4th 1093, 1099 [citing former version of this rule of court].)
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But, with very limited exceptions, “an opinion of a California Court of Appeal or superior court
appellate division that is not certified for publication or ordered published must not be cited or
relied on by a court or a party in any other action.” (Cal. Rules of Ct., rule 8.1115(a); see also
Farmers Ins. Exchange v. Superior Court (2013) 218 Cal.App.4th 96, 108-110.) And “[u]nless
otherwise ordered ..., an opinion is no longer considered published if the Supreme Court grants
review or the rendering court grants rehearing.” (Cal. Rules of Ct., rule 8.1105(e)(1).) The same
is true even if the Supreme Court later vacates the grant of review unless it specifically orders
the original appellate court opinion to be published. (People v. Mendoza (2015) 240 Cal.App.4th
72, 81, fn. 7.) “We realize that depublished and unpublished decisions are now as readily
available as published cases, thanks to the Internet and technologically savvy legal research
programs. That does not give counsel an excuse to ignore the rules of court. Indeed, persistent
use of unpublished authority may be cause for sanctions. (See Alicia T. v. County of Los Angeles
(1990) 222 Cal.App.3d 869, 885.)” (People v. Williams (2009) 176 Cal.App.4th 1521, 1529.)

Here, counsel for the Movants relied heavily on United Cmty. Res. Agency, Inc. v.
Superior Court (Cal. App. 2d Dist. Mar. 20, 2002) No. B155115, 2002 WL 432618. This is an
unpublished case and cannot be cited nor relied upon.

I
IN REM JURISDICTION WILL BE LOST IF MOTION IS GRANTED

If the court grants the Movants’ request, the court will lose jurisdiction over the disputed

property. Once the disputed money is returned to the Movants, the court absolutely loses

jurisdiction over the property:

The People's fear that the trial court would lose jurisdiction over the money once it
was returned to the defendant was well founded. Because forfeiture proceedings
are similar to in rem proceedings, courts absolutely lose jurisdiction over the res
once it is returned. (People v. 86,500 U.S. Currency (1989) 215 Cal.App.3d 1542,
1546-1549.)

(People v. Superior Court (Brent) (1992) 2 Cal.App.4th 675, 686, reh'g denied and opinion
modified (Feb. 6, 1992).)
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IT1.
BURDEN IS ON THE MOVANTS

A search or seizure conducted pursuant to a warrant is presumed lawful. Thus, the burden
of establishing the invalidity of the search warrant rests upon the defendant. (Theodor v.
Superior Court (1972) 8 Cal.3d 77, 101.) This burden extends to both a motion to quash and to a
motion to traverse a search warrant. (People v. Amador (2000) 24 Cal.4th 387, 393.) “When a
motion for return of property is made before an indictment is filed (but a criminal investigation
is pending), the movant bears the burden of proving both that the seizure was illegal and that he
or she is entitled to lawful possession of the property. [Citations omitted.]” (U.S. v. Martinson
(9th Cir. 1987) 809 F.2d 1364, 1369.)

Here, the Movants again move the court to return property prior to any charges being
filed, and it is therefore their burden. Moreover, the Movants have failed to meet their burden as
their only ground is that the District Attorney’s Office failed to file a forfeiture petition in time.

IV.
PROPER REMEDY IS A DEMURRER

The Movants have failed to cite any authority that states the remedy for not seeking a
forfeiture of the property is a return of property. In fact, some of the cases cited by the Movants
suggest the only remedy is to dismiss the forfeiture action or sustain a demurrer. Failure to seek
forfeiture against property does not necessarily mean the property is returned to the claimant.
The court must still determine the character of the property, such as whether the property will
still be used as evidence or whether the property is contraband.

V.
THE PROPERTY IS EVIDENCE

Pursuant to HS §11370.6(a), every person who possesses over $100,000 derived from the
unlawful manufacturing or sale of a controlled substance is guilty of a felony. Similarly,
pursuant to HS §11370.9, anyone who engages in a transaction involving proceeds over
$25,000, known to be derived from any violation of Division 10.1 of the Health and Safety Code

(Controlled Substances Act), with the intent to conceal or disguise the source of the proceeds is

guilty of a felony.
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Here, the court characterized the Movant’s bank transactions as illegal. “Such
transactions are indicative of illegal activities and the laundering of funds to avoid detection by
those participating in clandestine drug activities.” (See Movants Exhibit 14: p. 3, In. 4-6.)
Criminal charges can be filed up to three years from the date of discovery of the felony. The
court should not foreclose a prosecution by returning evidence. Therefore, because the money
seized in the accounts is evidence of a crime, and returning the evidence would prejudice the
prosecution, the court should retain the evidence and deny the motion.

VI
THE PROPERTY IS CONTRABAND

Assuming proper subject matter jurisdiction over the property or res, a criminal court can
order the return of non-contraband property seized by law enforcement when no longer needed
as evidence. (See, e.g., People v. Superior Court (2001) 25 Cal.4th 703, 714 [*“the superior court
possesses the inherent power to conduct proceedings and issue orders regarding property seized
from a criminal suspect pursuant to a warrant issued by the court]; and People v. Lamonte
(1997) 53 Cal.App.4th 544 [including items such as telephones or computers used to commit the
crime].) “The court may not refuse to return legal property to a convicted person to deter
possible future crime.” (Id. at 553.)

Certainly a defendant is never entitled to the return of seized contraband. (Aday v.
Superior Court (1961) 55 Cal.2d 789, 800.) This includes property reasonably believed to be
stolen (Ensonig Corp. v. Superior Court (1998) 65 Cal.App.4th 1537, 1547; People v. Superior
Court (McGraw) (1979) 100 Cal.App.3d 154, 157) and property with removed serial numbers
(People v. Superior Court (Shayan) (1993) 21 Cal.App.4th 621).

In addition, property subject to a claim by the government need not be returned. (Mason
v. Superior Court (1981) 121 Cal.App.3d 876; People v. Freeny (1974) 37 Cal.App.3d 20.)
Similarly, property, including money, need not be returned where there is probable cause to
believe it is the fruit of an illegal transaction, making it subject to forfeiture under California or
federal law. (See, e.g., People v. 848,715 (1997) 58 Cal.App.4th 1507; People v. 497,590
(1997) 58 Cal.App.4th 145.)

"
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The disputed property is contraband. “Contraband is goods or merchandise whose
importation, exportation, or possession is forbidden.” (/d. at 551, emphasis added.) Courts
have properly characterized illegal proceeds as contraband. (See U.S. v. 845,140.00 Currency
(N.D. I11. 1993) 839 F.Supp. 556, 558 [“if money constitutes the proceeds of a drug transaction,
it is illegal to possess and thus is rightly considered contraband.”]; and People v. Diamond
(1988) 201 Cal.App.3d 1305, 1310 [“And conceptually, money accepted as a bribe cannot be
contraband and public moneys at the same time.”].) In fact, under HS §11370.6, as soon as one
knowingly possesses over $100,000 in drug proceeds, possession is forbidden. Money that is the
product of unlawful drug transactions “is effectively contraband.” (People v. Mitchell (1994)
30 Cal.App.4th 783, 800, emphasis added.) When a claimant seeks to return money before
disposition of the criminal case, the claimant bears the burden of proof the money is not
contraband. (U.S. v. Gotti (E.D.N.Y. 2003) 244 F.Supp.2d 120, 125.)

Here, the court determined the disputed property constitutes proceeds of criminal activity.
The proceeds are illegal to possess pursuant to HS §11370.6 and §11370.9. The Movants have
failed to meet their burden that the property is legal to possess. Therefore, the property is
contraband and the court is prohibited from returning the property.

CONCLUSION
The People respectfully request the court deny the motion because the property is

contraband, and retain the property as evidence of a crime.

DATED: March 14, 2017 Respectfully submitted,

BONNIE M. DUMANIS
District Attorney

£ Lo

ORGE DEL PORTILLO
Deputy District Attorney
Attorneys for Plaintiff
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGO, HALL OF JUSTICE

In re Seizure of Wells Fargo Bank Account Nos. ) CASE NO. MCR 16-061

7476329631 and 6683336868 Held in the Name of ) _

Annette Slatic; Wells Fargo Bank Account No. SLATICS’ REPLY IN SUPPORT OF
6810777356 Held in the Name of Lily Cohen; and | MOTION FOR RETURN OF PROPERTY
Wells Fargo Bank Account No. 1543530420 Held ) BASED ON EXPIRATION OF STATUTE

Judge: Hon. Jay M. Bloom
In re Seizure of Schools First Federal Credit Union)y Department: 33
Account No. 169426 Held in the Name of James ) Hearing Date: March 22, 2017

Slatic Pursuant to Seizure Order 52007 ) Hearing Time: $8:00am. 7 34 A,
¥/

in the Name of Penny Cohen Pursuant to Seizure ) OF LIMITATIONS
Order 52005 ) [Health & Safety Code § 11488.4;
) Pen. Code §§ 1536, 1538.5 ]
and )
)
)

REPLY IN SUPPORT OF MOTION FOR RETURN OF PROPERTY

The People’s opposition brief ignores the issue before this Court—does the expiration of the
statute of limitations to seek civil forfeiture require lifting seizure orders the Court issued to allow the
People to seek civil forfeiture? Avoiding the issue, the People announce that “the District Attorney’s
Office [has] decided not to proceed with forfeiture” of the Slatics” money. See Opp’n at 2:10-11.
This announcement should end the matter. California law requires that seized property be returned to

its owners where, as here, the property has been seized for civil forfeiture and the People fail to forfeit
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the property. In light of the People’s announcement—and its unspoken concession that the limitations
period has run—this Court should order return of the money.

Instead of responding to this straightforward line of reasoning, the People now seek to keep the
Slatics’ money anyhow. Specifically, the People ask the Court to retain the family’s money as either
evidence or contraband. But the seizure orders at issue made no finding of probable cause to believe
the Slatics’ money is evidence or contraband. Nor could they. First, intangible deposits in a bank
account are not evidence. While bank records or cash could be evidence, this Court has already
authorized seizure of all of the Slatics’ bank records going back to the inception of their accounts (a
ruling which the Slatics do not question in this motion). Money in a bank account also has no
evidentiary value, as cash may if, for example, it allegedly smelled like drugs or had blood on it.
Second, property is not “contraband”” until the People pursue an actual case against its owner or the
property itself and win on the merits. Where, as here, the People decline to even begin a criminal or
forfeiture case, legal tender cannot be declared “contraband” without due process. Contrary to the
People’s suggestion, no court (including this Court) has found that the Slatics’ money is contraband.

What this Court did find (at the time of the seizure) is probable cause to believe that the
Slatics’ money could be forfeited. This is no longer true. The Slatics’ motion demonstrates that
because the limitations period has expired, forfeiture is now impossible and, therefore, the seizure
orders must be lifted. In response, the People apparently contend that the limitations period can be
ignored because there are no limits on the government’s power to take property and hold it for any
reason suggested by counsel at any point in the proceedings. But there are limits to the government’s
power to seize someone’s property and, as shown below, those limits have been crossed in this case.

Therefore, the Court should order the immediate return of the Slatics’ money.

l. THE SLATICS” MONEY WAS SEIZED FOR ONE PURPOSE: CIVIL FORFEITURE.

In their opposition, the People attempt to sidestep the relevant issue of limitations on civil
forfeiture and focus instead on the irrelevant issues of evidence and contraband. For this reason, it is
helpful to begin with this Court’s decisions to this point in the case, which make the current issue

exclusively one of the limitations imposed on civil forfeiture under California law.
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This Court ordered the seizure of the Slatics’ money for civil forfeiture. The Court did so
based on a finding of probable cause to believe that the Slatics’ money might be subject to civil
forfeiture proceedings. Now that the deadline to seek civil forfeiture has passed, the People seek to
retain the Slatics’ money as evidence or contraband. See Opp’n at 4:24-6:16. Unlike the civil
forfeiture argument that the People have relied on for more than 13 months, the People now advance
criminal theories based on no testimony or process of any kind.

But in seeking this Court’s permission to seize the Slatics’ money, the People invoked their civil
forfeiture power under California’s drug laws. The sole affidavit in support of the seizure warrants says:
“I request the forfeiture of all funds in [accounts belonging to Annette Slatic, Lily and Penny Cohen] as
proceeds from drug transactions per Health and Safety Code 11470.” See Motion, Ex. 3 at 13:8-10; Ex.
4 at 13:5-7 (identical statement regarding James Slatic’s account). Based on this request, this Court
authorized seizure for civil forfeiture, finding “[t]hese funds are subject to seizure and forfeiture
pursuant to Health and Safety Code Section 11470.” Ex. 12 at 1:15-17; Ex. 13 at 1:12-14.
Accordingly, the Court directed the People to “hold such property pending state forfeiture proceedings
pursuant to the provisions of California Health and Safety Code section 11470, et seq.” Ex. 12 at 1:19-
21; Ex. 13 at 1:17-18 (emphasis added). This Court also ordered the banks where the Slatics had
deposits to clear out their accounts and write a check to the San Diego District Attorney’s Office,
“subject to the continuing jurisdiction of this Court.” Ex. 12 at 1:24-25; Ex. 13 at 1:20-21.

The Slatics’ motion asks the Court to exercise its “continuing jurisdiction” to lift the seizure
orders and return their money because, as of February 3, 2017, there can no longer be any “pending
state forfeiture proceedings,” which was the only basis for the order to “hold [their] property.” As the
next section shows, returning the Slatics’ money is now compelled by the People’s complete
disavowal of any intention to pursue forfeiture. Thus, even if the limitations argument in the motion
does not, by itself, compel the return of the Slatics’ money (and it does), the announcement that there
will be no forfeiture proceedings certainly does. There can be no seizure for civil forfeiture when

everyone agrees there will be no forfeiture proceedings.
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1. SEIZED PROPERTY MUST BE RETURNED WHERE, AS HERE, CIVIL
FORFEITURE PROCEEDINGS END.

California’s procedures require that property seized for civil forfeiture be returned to its owner
when forfeiture proceedings end. Indeed, “the court shall order the seized property released to the
person it determines is entitled thereto” except where “the court or jury finds that the seized property
was used for a purpose for which forfeiture is permitted.” Health & Safety Code § 11488.5(e)
(emphasis added). Because the People have abandoned any forfeiture action, no “court or jury” will
“find[] that the seized property was used for a purpose for which forfeiture is permitted.” Therefore,
there is no alternative: “[T]he court shall order the seized property released.”

This is particularly true because “[i]t is well settled that statutes imposing forfeitures are
disfavored and, thus, those statutes are to be strictly construed in favor of the persons against whom
they are sought to be imposed.” Cuevas v. Superior Court (2013) 221 Cal.App.4th 1312, 1322; see
also Mot. at 7:16-26 (citing authorities to the same effect). Indeed, two days ago, the Court of Appeal
relied on this principle from Cuevas and explained why California courts have “repudiated” the
argument that property can be held beyond the expiration of the statute of limitations to seek
forfeiture. See Ex. A: Slip op. in Ramirez v. Tulare Cty. Dist. Attorney’s Office, No. F071223 (Cal.
App. 5th Dist. Mar. 15, 2017) at 17, 32 (designated for publication).

This very recent observation in Ramirez was based on People v. Grant (1942) 52 Cal.App.2d
794 (Grant). In Grant, a sheriff seized slot machines that everyone agreed Grant operated illegally.
The sheriff took $404.66 in coins from the slot machines and, almost two years later, the People
attempted to file a forfeiture case against the money. Like the Slatics, Grant responded that the
People’s forfeiture action was barred by the one-year statute of limitations for forfeiture actions
(although Grant relied on Section 340 of the Code of Civil Procedure, whereas the Slatics rely on
Section 11488.4(a) of the Health and Safety Code, because that law sets procedures for drug
forfeitures). Like the Slatics, Grant also sought an order returning his money. The trial court ruled for
Grant—holding that any forfeiture action was barred by the one-year statute of limitations and
ordering the return of his $404.66 because the money was being unlawfully detained beyond the

limitations period. Id. at 796.
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When the People appealed, the Court of Appeal affirmed both rulings. The court in Grant
agreed that any forfeiture case was time barred by the one-year statute of limitations. 1d. at 796, 798.
It also held that Grant was entitled to an order returning his money precisely because the statute of
limitations had expired. Id. at 801.

In Ramirez, the Court of Appeal observed of Grant “[it] explained that, having lost all right to
forfeiture by neglecting to file a timely forfeiture action, and since no other statutory authority
permitted its retention of the property, the government had no further claim of right to hold [Grant’s
$404.66 . . .] thus, the [sheriff] was correctly required to return it or pay its value.” Slip op. at 32
(discussing Grant, 52 Cal.App.2d at 802-04).> Accordingly, Grant “repudiated the notion that the
government’s provisional right to hold lawfully seized money or other personal property ‘continues
unabated’ whether or not the government files a forfeiture action or is barred by the statute of
limitations from doing so.” Ramirez, slip op. at 32 (quoting Grant, 52 Cal.App.2d at 801).

That is the situation in this case. The People have announced they will not seek forfeiture and
(by making no argument to the contrary) tacitly concede the one-year limitations period has expired.
Yet, the People seek to continue holding the money “unabated” based on an argument that contradicts
Grant, Ramirez, the forfeiture statutes, and all of the authority discussed in the motion.> At the same
time, the People cite no authority for the proposition that a seizure order issued for forfeiture can be
used for whatever other purposes the District Attorney may suggest after the limitations period

expires. Indeed, there is no such authority.

! The Court of Appeal also noted, “in Grant [. . .] since the government by its own neglect failed to
pursue a timely forfeiture action [. . .] to construe the relevant statutory provisions as somehow giving
the government a right to retain such property regardless of its failure to engage in that necessary
process would give to those statutes an unconstitutional power and effect.” Ramirez, slip op. at 32 n.21
(discussing Grant, 52 Cal.App.2d at 801-02).

% The People claim the Slatics “rel[y] heavily” on the unpublished opinion in United Community
Resources Agency, see Opp’n at 3:14, but that is hardly the case. The motion relies heavily on the
applicable statutes—Health & Safety Code § 11488.4 and Penal Code § 1536—and the published
authority of Ten $500 Checks and Loar, among others. See Mot. at 4-8, 11-12. At the same time the
People chastise the Slatics for citing one helpful unpublished case, the People ignore all of the relevant
authority, effectively conceding that the Slatics are correct, the statute of limitations has expired, and
that Section 1536 and case law both require the return of their money.
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I1l.  THERE IS NO BASIS TO HOLD THE SLATICS’ MONEY AS EVIDENCE.

Having acknowledged there will never be a forfeiture case against the Slatics’ money, the People
advance a new theory for why the money can be “retain[ed].” Opp’n at 5:7; 6:19. First, the People cite
two statutes which together address the possession and laundering of drug proceeds. Opp’n at 4:24-29
(citing Health & Safety Code 88 11370.6(a) & 11370.9). Second, the People pluck words from this

Court’s prior opinion to the effect that the Slatics’ “transactions [were] indicative of illegal activities and
the laundering of funds to avoid detection by those participating in clandestine drug activities.” 1d. at
5:1-3 (quoting Ex. 14 at 3:4-6). Of course, the Court observed on the same page of its prior opinion
that “[b]efore the year is up from the date of the seizure [i.e., February 2016], the People will have to file
[1] a forfeiture case or [2] a criminal case to keep the funds.” Ex. 14 at 3:22-23 (emphasis added).

And the People have done neither thing required “to keep the funds.” The Slatics’ motion shows that
their money cannot remain seized today for money laundering or for any other reason under Health and
Safety Code Section 11488.4(a)(2). See Mot. at 4-12. Because the People cannot forfeit the money for
any purpose, their opposition suggests that the Slatics’ money might be evidence in a prosecution for
money laundering. See Opp’n at 4-5.

Critically, the People cite no evidence and no authority—other than this Court’s prior decision—
for the idea that the Slatics may be guilty of money laundering. It bears emphasis that no one has been
charged with any crime and, therefore, there are no proceedings against anyone in which the Slatics’
money could be used as evidence. Nevertheless, the People allege it “would prejudice the prosecution”
to return the money to its rightful owners. 1d. at 5:6-7.

But even if there were proceedings against the Slatics for money laundering (or any other crime),
still, the money could not be relevant evidence. Money in a bank account may never be evidence. The
Slatics have looked for, and have not found, a single California case holding that intangible assets in a
bank can be retained as evidence of a crime. This makes sense because bank deposits are effectively
numbers on a computer screen. Unlike cash, bank deposits do not have the potential to smell like drugs,
bear fingerprints, or show possession based on sequentially numbered bills. It follows that bank
deposits are not evidence because they are not “testimony, writings, material objects, or other things

presented of the senses” which could “prove the existence or nonexistence of a fact.” See Evid. Code
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8 140. But even if bank deposits could be evidence, generally, they are not evidence in this case. See
Evid. Code § 350 (“No evidence is admissible except relevant evidence.”). The Slatics’ intangible
deposits are irrelevant because they have no “tendency in reason to prove or disprove any disputed fact.”
See Evid. Code § 210. Put differently, the dollars and cents in the family’s bank accounts cannot “prove
or disprove” money laundering (or anything else). Maybe the bank records could “prove or disprove”
money laundering, but the People have had the Slatics’ bank records since the Court ordered their banks,
in February 2016, to turn over records dating back to the inception of their accounts. See Ex. 1 at 1:19—
26; Ex. 2 at 1:19-26. Four months later, this Court ordered the family’s banks to write a check to the
San Diego District Attorney for all of the money in their accounts. See Ex. 12 at 1:21-25; Ex. 13 at
1:18-22. For this reason, any evidentiary value the dollars and cents may have had at that time was lost
the moment the Slatics’ money was comingled with other money belonging to the government. At this
point, the money simply cannot be evidence of anything. Indeed, the People cite no authority (and the
Slatics are aware of none) suggesting that money in a bank account ever can be used as evidence.

There is however authority holding that prosecutors cannot unilaterally deem property evidence
and thereby maintain control over items that otherwise must be returned. Numerous federal appellate
courts have weighed claims by prosecutors that property is evidence and have recognized that the
“prosecutor’s right to retain material evidence necessary for trial does not mean that prosecutors can
decide unilaterally that [the property] is material and its retention necessary.” Krimstock v. Kelly (2d
Cir. 2006) 464 F.3d 246, 255; accord Black Hills Inst. of Geological Research v. U.S. Dep’t of Justice
(8th Cir. 1992) 967 F.2d 1237, 1240-41 (while government “may take whatever steps necessary to
establish proof of the evidence,” it “may not in all cases insist on holding the [property] itself as
evidence to be presented to the jury”); In re Smith (D.C. Cir. 1989) 888 F.2d 167, 168 (per curiam)
(“bald assertion” that money has evidentiary value is insufficient to justify withholding property). These
courts have recognized that the need for evidence must be subjected “to scrutiny for reasonableness,”
“weighing the competing interests . . . in light of less drastic means.” See Krimstock, 464 F.3d at 251.
This is particularly true for money: “If the government’s sole interest in retaining . . . currency is for its

use as evidence, the court should consider whether this purpose would be equally well served by the
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alternatives to holding the money itself . . . .” United States v. 608 Taylor Ave. (3d Cir. 1978) 584 F.2d
1297, 1304. If this Court applies these federal standards, it is obvious that the People have no legitimate
interest in retaining the Slatics’ money as evidence that might, someday, in some way, become useful.

The Arizona Court of Appeals has recently rejected this precise evidentiary theory, even though
(unlike this case) the “evidence” in question was cash. In In re $15,379 in U.S. Currency, the court
reversed a trial court order that had declined to return cash seized for civil forfeiture on the theory that it
might be used as evidence of a drug crime. (Ariz. Ct. App. 2016) 388 P.3d 856, 860. The court in
$15,379 held that the government cannot retain money seized for civil forfeiture after civil forfeiture
proceedings have become jurisdictionally barred. Id. at 861-62. In so holding, the court relied on
Arizona’s forfeiture procedures as well as the principles of due process recognized in those federal cases
discussed in the paragraph above. Id. The court reached this conclusion although the cash in $15,379
was (unlike the bank deposits in this case) seized from a vehicle that was transporting a “sizeable load of
marijuana.” Id. at 860. The cash in $15,379 may have had evidentiary value for any number of
reasons—for example, it may have smelled like marijuana or borne the property owners’ fingerprints—
and, still, the Arizona court ordered it returned. The bank deposits in this case cannot be evidence of
anything.

Money in a bank account is never relevant evidence. This is particularly true where, as here, the
money has been dissipated into a government bank account and so no longer exists in any real sense. In
this way, the People are welcome to keep the particular dollars and cents if they genuinely believe they
can have evidentiary value, but the Slatics are entitled to an equivalent payment of $100,693.85. That is
the remedy that the Court of Appeal endorsed in Grant, where the People were required to return money
belonging to a convicted criminal, or make an equivalent payment, once the limitations period expired to
seek forfeiture. See 52 Cal.App.2d 796, 801. Rather than “retain” the Slatics’ money as evidence, now

that the limitations period has expired, this Court should immediately release the money.
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V. THE COURT DID NOT DETERMINE THAT THE MONEY IS CONTRABAND.

Finally, the Slatics address the People’s argument that their money can be seized as contraband.
See Opp’n at 5-6. Money can only be contraband after a criminal conviction or a final order of
forfeiture. Neither has happened here.

The linchpin of the People’s contraband theory is that this Court already determined, in its prior
opinion, that the money is contraband. See Opp’n at 6:13 (alleging “the court determined the disputed
property constitutes proceeds of criminal activity”). But that is not the case. As explained above, this
Court’s seizure orders determined there was probable cause to believe that the Slatics’ money might be
forfeited. Accordingly, in the same opinion, the Court weighed the party’s testimony and determined
that there was probable cause for its earlier seizure orders. The Court did not conclude that the Slatics’
money was, in fact, the illegal proceeds of a drug transaction. Just the opposite: The Court specifically
disclaimed any ruling on the merits. See Ex. 14 at 3:16-19 (noting that “the test here is not one of proof
beyond a reasonable doubt, or clear and convincing evidence. It is simply one of probable cause. The
credible testimony [. . .] establishes probable cause for issuance of the [seizure] orders.”). Thus, the
Court did not “determine[] the disputed property constitutes proceeds of criminal activity,” as the People
suggest, nor did it determine that the Slatics are guilty of laundering drug proceeds. Money laundering
is a theory the People introduced for the first time in their opposition brief. See Opp’n at 6:13-15. Itis
a new theory untested by the adversarial process, one which this Court has not even considered, let alone
resolved on the merits.

Two of the cases cited in support of the People’s contraband theory actually undermine it. In
People v. Lamonte, the Fourth District Court of Appeal held that a “court may not refuse to return legal
property to a convicted person to deter possible future crime.” See Opp’n at 5:14-17 (quoting People v.
Lamonte (1997) 53 Cal.App.4th 544, 553 (emphasis added)). The court explained, “[c]ontraband is
goods or merchandise whose importation, exportation, or possession is forbidden,” while “[p]roperty
used to commit a crime is not necessarily contraband.” Id. at 552 (citing Webster’s New Collegiate
Dictionary (9th ed. 1986) at 284). Under this definition, the money in this case could not be declared

“contraband.” Indeed, the Fourth District Court in Lamonte did the opposite of what the People request:
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It ordered the return of property (computer and telephone equipment) that a District Attorney labeled
“contraband” because there had been no decision that the property was indeed contraband. Id. at 553.
The Fourth District Court did so, even though the owner of the equipment in Lamonte admitted guilt in a
massive credit card fraud, and even though computers and telephones obviously can be used to commit
fraud. See id. at 546. Similarly, in Aday v. Superior Court, the California Supreme Court considered
whether items like checkbooks and ledgers could be seized based on a search warrant issued for
trafficking in obscene books. (1961) 55 Cal.2d 789, 800. The Supreme Court held that, other than the
obscene books, much of the seized material “obviously was not contraband.” Id. The Supreme Court
therefore issued a writ of mandate compelling the return of everything but the books. Id. at 800-01.

All of the other cases cited by the People involved a criminal conviction or a determination that
property was, in fact, contraband following civil forfeiture proceedings. See People v. $48,715 in U.S.
Currency (1997) 58 Cal.App.4th 1507, 1510 (affirming summary judgment of forfeiture in favor of
government); People v. $497,590 in U.S. Currency (1997) 58 Cal.App.4th 145, 150, 158 (affirming
judgment of forfeiture in favor of government after bench trial); People v. Mitchell (1994) 30
Cal.App.4th 783, 793, 800 (affirming conviction for possessing drug proceeds and observing that a
convicted criminal has no property right in contraband); United States v. $45,140.00 Currency (N.D. IlI.
1993) 839 F.Supp. 556, 558 (observing that “if money constitutes the proceeds of a drug transaction, it is
illegal to possess and thus is rightly considered contraband” and rejecting excessive fines argument on
that basis) (emphasis added)).* In this case, no one has been charged with a crime—let alone convicted
of one—and the People have announced that there will be no civil forfeiture proceedings against the
money at issue. Nor could there be, now that the statute of limitations has expired.

The very purpose of civil forfeiture proceedings is to determine whether money is contraband.
The People have decided not to pursue civil forfeiture. This money cannot be deemed “contraband”
now, nor retained in defiance of the statute of limitations, precisely because there is no case in which the

money could be adjudicated “contraband.” That is the end of the matter.

* * *

® The People cite a handful of other cases, none of which bears on how courts determine whether
property seized for civil forfeiture can be retained as contraband.
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After invoking civil forfeiture to seize the Slatics’ money more than 13 months ago, the People
now realize that forfeiture is impossible. Rather than do the right thing and return the money, however,
the People seek to “retain” it for reasons that no court anywhere has endorsed. But this decision is easy.
Everyone agrees that civil forfeiture is no longer possible. The Court should therefore withdraw the
seizure orders that it issued for the purpose of civil forfeiture proceedings and order the People to return

the Slatics’ money within 10 days.

Dated: March 17,2017 Respectfully submitted,
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