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Every legislative session, industry insiders arrive in state capitols seeking to enact, renew or
strengthen occupational licensing laws. We call them “bottleneckers” because they seek
economic advantages by securing bottlenecks limiting the entry of new practitioners into their
occupations. To do that, they must persuade legislators that licensing protects the public from
dishonest or incompetent practitioners.*

But empirical evidence is scarce for the proposition that licensing protects the public.? By
contrast, it is widely recognized that licensing raises prices for consumers, restricts job
opportunities and hinders innovation.® By one estimate, licensing means 2.85 million fewer jobs
and costs consumers an additional $203 billion each year.* And because people with criminal
records are frequently barred from working in licensed occupations, licensing laws may also
contribute to recidivism by impeding people’s ability to find honest work.”

And yet policymakers are in a difficult position—they rarely hear from those who pay the costs
of licensing but consistently hear from the bottleneckers who demand it. Consumers and aspiring
workers (who may not yet know what occupations they aspire to) are not likely to know about
licensing proposals, much less contact their legislators about them. Trade groups, on the other
hand, commonly pack legislative hearings, blitz legislators with phone calls and emails, testify at
hearings, drum up sympathetic media coverage, and hire lobbyists to urge for regulation.®

It is not surprising that when legislators hear a consistent message they feel compelled to act. The
result: an explosion of licensing laws.” In the 1950s, one in 20 workers needed a license to do
their jobs. Today, one in four do.®

One rhetorical tactic bottleneckers employ is to present regulation as a binary choice: An
occupation can either be licensed or it can be left entirely unregulated. But, in fact, there are
many voluntary and regulatory options short of licensing that protect consumers without putting
up roadblocks to honest work.” The purpose of this paper is to illustrate 10 alternatives to
licensure, organized from least to most restrictive (see Figure 1).
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Figure 1:

The Inverted Pyramid: A Hierarchy of Alternatives to Licensing
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Before imposing (or continuing to impose) any occupational regulation, policymakers should
demand systematic, empirical evidence of harm—and then select the least restrictive and most
appropriate option on the pyramid necessary to provide the desired consumer protections. As the
Institute for Justice’s 2017 report License to Work (2nd ed.) shows, many occupations are not
licensed everywhere.'® This means that state policymakers can usually look to other states for
evidence of harm (or lack thereof), as well as to see how licensing alternatives, both voluntary
and regulatory, work in practice.

Voluntary Options
Market Competition

Open markets with no or limited government-imposed entry restrictions provide the widest range
of consumer choices, allocate resources more efficiently and give businesses strong incentives to
keep their reputations as providers of high-quality services.'! For this reason, market competition
takes the primary position in the inverted pyramid’s hierarchy. When service providers are free to
compete, consumers weed out providers who fail to deliver safe and quality service. They do this
by 1) denying repeat business to such providers (and subsequently choosing other providers) and
2) telling others about their experience. A barbershop, for instance, is unlikely to stay in business
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unless more people leave happy with their haircut than not—irrespective of whether the barbers
meet licensing requirements.

Licensing proponents often claim that licensing is necessary to combat “asymmetrical
information.” Asymmetrical information is when providers have more or better information than
consumers, which they could potentially use to take advantage of consumers.*? Licensing is
thought to solve this problem by providing a “seal of approval” signaling to consumers that
practitioners possess the skills and knowledge necessary to provide safe and quality service. But
governments often have no better information than consumers, and it is arguable that they have
less.

Moreover, market innovations are always working to reduce information asymmetries more
quickly and effectively than licensing. For example, consumer review websites provide a wealth
of information about the reputations of providers in a wide range of occupations—everyone from
doctors to home contractors. Yelp, Google reviews, Angie’s List, Healthgrades, OpenTable and
many other platforms give consumers a chance to praise or to criticize. In many industries,
online reviews are extremely important to a business’s bottom line.*®

While consulting a review site does not guarantee that a consumer will have a good experience,
reviews are often more useful and detailed than the kind of information licensing authorities can
offer to consumers. A license signals only that a service provider met certain government-
mandated requirements before entering the occupation. It says nothing about the quality or
particularities of a service provider. But consumer reviews, by definition, are more attuned than
any license to what consumers actually care about. They are also more timely, providing real-

time feedback that consumers can act on; regulators meanwhile are nearly always playing catch-
14

up.
And though the reliability of individual reviews may vary, taken together, reviews are likely to
give consumers an accurate picture, especially when a business has dozens of them.™ It often
takes just a few clicks and a few minutes of reading to locate a local provider with a good
reputation.

The reviews for Hinga’s Automotive Company, an auto repair garage in Dallas owned by an
Institute for Justice client, provide a concrete example. Scores of reviewers praise the shop’s
honesty, competence, timeliness and prices; negative reviews are few.*® The overwhelming
consistency of the reviews gives good reason to believe that Hinga’s Automotive is more likely
to provide a positive customer service experience than not.

Importantly, review websites yield information without licensing’s downsides.*’ Licensing
boards are susceptible to “capture” by the industries they are meant to regulate and thus liable to
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exclude otherwise capable providers from entering an occupation. Review sites do not limit
consumer choice. If they yield unreliable information, consumers will cease to rely on them—an
outcome review sites have every incentive to avoid.*®

Apart from consumers, review websites are also a valuable source of information to other parties.
They provide critical feedback to the businesses being reviewed, for instance.'® Separately, they
represent a trove of information that can be used to address empirical questions. Relevant to this
paper, they can be used to measure the effect of occupational licensing on quality.

For instance, an examination of nearly 15,000 online reviews from before and after the District
of Columbia eliminated its license for tour guides showed no statistically significant change in
tour quality.”® Quality was good while the license was in force, and it continued to be good after
the license was eliminated. What this means is that something else—market competition—has
been keeping quality high all along.

Quality Service Self-Disclosure

The open market also incentivizes service providers, themselves, to help solve the problem of
asymmetrical information by proactively sharing information about previous customers’
experiences. Such “self-disclosure” signals that providers take customer satisfaction seriously.
Perhaps the most common way for providers to engage in self-disclosure is to solicit online
reviews from customers and link their websites to consumer review websites. A bed-and-
breakfast might include a link to its Google review page on its website, for example. Or a lawn
service might include a reference to its Yelp reviews on printed fliers.

In some industries, service providers also ask past customers to write letters of recommendation.
This practice is common in child care, for instance.?* Or, as is common in the home
improvement industry, providers put potential customers in direct contact with past customers or
provide a portfolio of past projects.?? Consumers often spur such disclosures by demanding them
as a condition of doing business.

\oluntary, Third-Party Professional Certification and Maintenance

Another way service providers, themselves, address information asymmetries is by voluntarily
obtaining and maintaining certification from a non-governmental organization. Like licensing,
voluntary certification sends a signal to consumers that a provider has a certain amount of
training and experience. To maintain one’s certification, providers must also adhere to industry
best practices, like carrying liability insurance or satisfying continuing education requirements.?
Additionally, employers in many industries require private certification as a condition of
employment.
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Unlike licensing, however, voluntary certification does not create barriers to entry or stymie
consumer choice because it allows for freedom of occupational practice. Anyone can work
without certification, and, in choosing a service provider, consumers are free to decide whether
certification matters to them. Voluntary certification therefore provides the purported benefits of
occupational licensing without the costs.

Non-government organizations offer certifications in hundreds of industries, including auto
mechanics,?* tour guides® and home improvement contractors.? Indeed, voluntary certification
rather than licensure is the standard for many industries, including travel agents®’ and financial
planners.?

For auto repair, an industry where voluntary certification rather than licensing prevails,
Consumer Reports recommends that consumers look for a mechanic certified by the National
Institute for Automotive Service Excellence (ASE).?® Finding one is not hard: Over 270,000 (out
of an estimated 740,000 total mechanics in the U.S.—or approximately 36 percent) have
voluntarily obtained an ASE certification.** Another popular choice for certification is so-called
factory training where mechanics get training either directly from or designed by automakers.**

Of course, voluntary certification does not guarantee that auto repair shops and mechanics
uniformly provide excellent service. Rather, auto repair demonstrates that licensing is not
necessary even in industries where public safety is clearly implicated or where consumers
typically know markedly less about a good or service than a provider.

If mechanics routinely did a poor job fixing cars, we would regularly hear about auto accidents
caused by faulty repairs. But we do not. Indeed, the federal government, through the National
Highway Traffic Safety Administration, tracks an enormous array of variables and outcomes
related to road safety—but it does not track negligent auto repair or compare states’ differing
regulatory regimes.

There is simply no reason to think that quality of auto repair is a grave threat to public safety.
Nor is there evidence that the quality of repairs is higher in the few states—California, **
Hawaii* and Michigan,®* for instance—that require auto mechanics to obtain licenses. If
voluntary certification can, by all appearances, ensure safety in an occupation like auto repair,
surely it can do the same for a host of other currently licensed occupations.

Voluntary Bonding and Insurance

\Voluntary bonding and insurance is another way in which service providers voluntarily signal
their competence and concern for quality to consumers. Both bonding and insurance allow
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providers to outsource their risk management to a third party company that has a direct financial
stake in preventing consumers from suffering harm or loss.

With bonding, a surety company, after investigating a business’s or a practitioner’s integrity and
financial soundness, issues a bond.* In doing so, the surety company agrees to compensate a
consumer if something goes wrong (or pay for someone else to complete the job). Typically,
surety companies will not issue a bond if they think it will be claimed.*

Insurance is structured a little differently. Unlike a surety company, an insurance company
charges monthly premiums because the insurer anticipates some losses as part of the normal
course of business.*

Providers commonly acquire liability insurance voluntarily, often as part of a bundle that protects
their business from a variety of harms (wind, fire and flood, copyright infringement, slip-and-fall
accidents, and more). In the event of a lawsuit, insurers also cover the cost of a provider’s legal
defense.

Like bonding, insurance can also protect and benefit consumers directly; insurers will pay
damages for harm that a firm inflicts on a customer. To reduce the likelihood of payouts,
insurance companies require or incentivize providers to implement industry-specific loss control
and risk management programs. (One factor insurers consider when pricing their policies is
whether a provider has obtained a voluntary certification.)™

Insurance is often preferable to licensing because insurers have access to huge databases of
proprietary information about what business characteristics and practices are likely to result in
accidents and other types of harm. Moreover, they have every incentive to discover what rules
will reduce the likelihood of losses—fewer payouts allow them to charge lower fees and attract
more business. Government regulators, by comparison, do not have access to this kind of
information or the same incentives to discover good rules, so licensing rules are more likely to be
inefficient.*°

As with the other voluntary options discussed above, whether a provider is bonded or insured
sends a signal to consumers that the provider cares about safety and quality; they will lose the
collateral on the bond or see their premiums raised in the event of an accident.

Residential cleaning is an industry where voluntary bonding and insurance are common.** There
are over 115,000 maids and house cleaners in the country,** few, if any, of whom are required to
obtain occupational licenses by state authorities.* What assurance do residents have that the
strangers cleaning their home are trustworthy and competent?
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A company’s reputation—discernable from online reviews or personal recommendations—is a
good start. And many companies will do what they can to make things right in the event of a
theft. Moreover, like auto mechanics, voluntary certifications exist for house cleaners that attest
to their competence with strong cleaning chemicals or, more recently, with “green” cleaning
products.** Bonding and insurance provide the additional assurance that a third party has
investigated the cleaner’s bona fides and has a financial stake in preventing theft or other
harms—as well as a legal obligation to reimburse the consumer in the event of a loss.*

Regulatory Options

The next six options are government interventions that, while more restrictive than the above
voluntary options, are nevertheless less restrictive than licensure and offer some of the same
purported benefits.

Private Causes of Action

In the event of an injury or loss, private causes of action give consumers the right to bring
lawsuits against the service providers at fault. Where they do not already exist, legislatures can
create them. The threat of lawsuits will compel many providers to adopt standards of quality to
avoid litigation and an accompanying loss of reputation. The cost to consumers of pursuing this
remedy could be reduced by allowing them to sue in small claims court or, if suing in district
court, to collect court and attorneys’ fees when their claims are successful.

Earlier this year, for instance, a Virginia court awarded over $1 million to a consumer who
developed a serious bacterial infection after getting a pedicure at a (licensed) Richmond nail
salon.*® Lawsuits are not uncommon in the industry (though injuries usually are not nearly so
severe), even though almost every state licenses both salons and manicurists.*’

Deceptive Trade Practice Acts

One specific private cause of action available to consumers comes from deceptive trade practice
acts. Every state allows consumers to sue businesses for certain practices deemed deceptive,
unfair or unconscionable. The statutes also authorize state attorneys general to investigate
consumer complaints against businesses and pursue enforcement measures, including injunctions
and civil penalties.*®

Such consumer protection acts, often called Unfair and Deceptive Acts and Practices (UDAP)
statutes, have their critics. Some assert they are too difficult to enforce or apply to too narrow a
range of misconduct,*® while others worry they can be used to shake down businesses over trivial
harms.>®
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Still, consumer protection acts can and do provide redress to consumers. Before considering
licensure, policymakers should examine their state’s consumer protection laws, and adjust them
if necessary to ensure consumers can pursue claims seeking the return of payments, damages,
injunctions and attorneys’ fees. Alternatively, if policymakers are concerned about a harmful
practice in a specific occupation, they can direct the attorney general to investigate.

In the home improvement industry, for instance, it is common practice to pay contractors a
sizable deposit before work has begun. Occasionally, a contractor—whether licensed or not—
will abscond with the deposit without doing the agreed-upon work.*

Consumers can guard against this by consulting consumer reviews and verifying whether a
contractor is insured, bonded or certified by a reputable third party. Additionally, there are laws
on the books—deceptive trade practice acts—that attorneys general regularly use to investigate
and punish this kind of fraud and to see to it that consumers get their money back.>* (In some
jurisdictions the police will investigate as well.>®)

Deceptive trade practice acts are often preferable to licensing because they allow consumers and
attorneys general to target bad actors rather than creating unnecessary hurdles to honest work and
competition.

Inspections

In industries where policymakers are concerned about health and sanitation and where a
practiced eye can spot potential hazards, inspections can be a suitable, less burdensome
alternative to licensure.

Take the food-service industry: To ensure hygiene, many municipalities rely on inspections of
restaurants and other vendors rather than onerous licensing of food preparers, wait staff and
dishwashers.>* (Consumer reviews and voluntary certifications from culinary schools are also
very important in the industry.)

Inspections are hardly a new regulatory tool, but innovations online hold the potential to make
them much more useful for consumers. For instance, some 20 municipalities have partnered with
Yelp to post restaurant inspection results online so consumers can look at customer reviews and
health department scores side by side.*® This model (which could be applied to other industries
as well) can make the dissemination of regulators’ findings more useful and efficient,
encouraging restaurants and consumers alike to take more interest in inspection results.*®

Inspections data have proven especially useful in the context of mobile food vendors. Food
trucks and food carts have not always enjoyed a sterling reputation for cleanliness, but that
appears to be changing. A recent study that compared 260,000 inspection reports from seven
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cities found that mobile vendors are just as safe as restaurants, if not more so.>” That result
should encourage consumers, who are flocking to food trucks and carts in ever-increasing
numbers,>® as well as policymakers, who in many municipalities have not yet welcomed mobile
vendors.*

Inspections are also commonly required in construction. Municipalities require home and
business owners to acquire permits to build or improve their properties, and inspectors must give
the go-ahead before a project is concluded. As with restaurant scores, regulators could work with
consumer review websites to post inspection results, which form a massive trove of data that the
public cannot efficiently access today.

Indeed, because the application of building contractor skills is repeated and detectable to an
inspector’s experienced eye, inspections could replace licensing entirely for various trades such
as mobile home installation, plumbing, carpentry and others.®

In some occupations, like barbers, cosmetologists and manicurists, inspections are part of
existing licensing regimes. There, licensing could be eliminated and—Ilike in the food-service
industry—the responsibility for conducting inspections could shift from occupational boards to
health departments.®* That was the recommendation from regulators in South Carolina, who
found that inspections resulting in citations related to health and safety for salons are vanishingly
rare.®

Other occupations where licensing could be pared back to inspections include opticians (licensed
by 22 states), family child care home operators (licensed by 44 states), makeup artists (licensed
by 41 states), taxidermists (licensed by 28 states) and funeral directors (licensed by every state
but Colorado).®® Inspections may also be preferable to licensing for body-art professionals, such
as tattoo artists and body piercers, who are increasingly being subjected to licensure (primarily at
the behest of industry groups).®

Like with licensing, inspections can be funded through fees paid by providers (on either an
annual or a per-inspection basis). The benefit of this approach is that lawmakers do not need to
regularly make appropriations to pay for inspections. Virginia, for instance, charges food sellers
and preparers (including grocery stores, convenience stores and home bakers) an annual
inspection fee not to exceed $40.%

While inspections represent a far less burdensome alternative to licensing, policymakers should
be sure to impose them only where they are truly necessary. Policymakers should demand

substantial evidence that existing voluntary market mechanisms and less restrictive regulations
are not preventing harm before establishing new inspection regimes.
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Mandatory Bonding or Insurance

Requiring providers to obtain liability coverage or a surety bond can be a better alternative to
licensure, especially for occupations where the risks associated with transactions extend beyond
just the immediate consumer.

For example, the state interest in regulating tree trimmers is in ensuring that the service provider
can pay for repairs in the event of damage to power lines or to the home or other property of a
neighbor who is not involved in the contract between the trimmer and customer. Because tree
trimming presents few other threats, states can more efficiently protect the public through
insurance or bonding requirements.

Denver, for instance, requires tree trimmers to obtain liability coverage.®® Such a requirement is
preferable to mandated exams and experience requirements because it offers protection to the
public while allowing workers to practice freely. Indeed, few cities and only seven states license
tree trimmers.®” If licensing were really necessary to protect the public, one would expect more
consistency.

Similarly, though many states license a variety of construction contracting trades, Minnesota
requires only bonding for HVAC contractors.®® If that trade can be practiced freely and safely in
Minnesota with only bonding as a requirement, the same is likely true of other construction
trades both in Minnesota and in other states.

Likewise, California imposes only a bonding requirement on auctioneers. In the event a customer
obtains a court judgment against an auctioneer, the customer can take the judgment to the surety
company and be reimbursed up to $20,000—and the auctioneer cannot go back to work unless a
surety company is willing to issue another bond.®

By contrast, 29 states and D.C. impose licensing requirements on auctioneers. On average,
auctioneers must complete 94 days of education or experience, pass an examination, and pay
$278 in fees.” Policymakers in those states should consider eliminating these licenses, which
were typically imposed in the 1970s and 1980s at the behest of auctioneers’ associations. ”*

Other occupations for which states require bonding, but not licenses, include title examiners™
and bill collection agencies.”

Another occupation in which bonding can be an alternative to licensing is security alarm
installer. Here again, the push for licensure typically comes from the industry itself, as opposed
to consumers. And whenever policymakers have demanded real evidence of harm that could be
remedied, none has been produced.’® Despite that lack of evidence, 36 states and D.C. license
security alarm installers.”
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Though bonding and insurance requirements are preferable to licensing, they do raise the cost of
doing business.® Policymakers should examine whether voluntary market mechanisms or less
restrictive government regulations provide public protection at lower cost—and demand
substantial evidence that harm is going unaddressed before regulating an occupation.

Registration

Registration may be appropriate where policymakers are concerned about fly-by-night providers.
With registration, the government does not mandate any personal credentials or qualifications,
but providers must notify officials of their name, address and the services they provide—and
perhaps pay a nominal fee—before they can work.”” The simple requirement to register with the
state may be sufficient in and of itself to deter bad actors.

Registration gives consumers access to a roster of providers and can be used in combination with
private civil actions, as it often includes a requirement that a provider indicate where and how
they take service of process used to initiate legal action.”®

Registration can also be used in conjunction with other less restrictive alternatives like
inspections, mandatory insurance or bonding, or deceptive trade practice acts. Kansas, for
instance, requires roofers to register, and the attorney general recently enforced the state’s
deceptive trade practice act against door-to-door salesmen who collected money but did not fix
any roofs.”

Such scams are of particular concern after natural disasters when demand for service peaks and

consumers with pressing need for repairs face difficulty getting reliable information on roofers’

reputations. But some evidence suggests that registration is preferable to licensing even in times
of crisis.

For instance, to increase the supply of roofers after Hurricanes Frances and Katrina, Florida
temporarily relaxed its licensing restrictions on roofers. This allowed general contractors from
Florida and roofers licensed in other states to register with the state and fix roofs.®

Tellingly, consumer complaints with probable cause against the construction industry remained
very rare after the hurricanes—one complaint for every $16 million worth of work.® If licensing
were necessary to protect the public from unscrupulous or incompetent providers, one would
expect far more complaints.

Requiring providers to register with the state is simple and inexpensive compared to licensing,
but policymakers should be wary of bottlenecking nonetheless. Importantly, policymakers should
insist that registration be managed by an attorney general or department of consumer protection
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rather than an occupational board since such boards are typically composed of industry insiders
and easily captured.®

A textbook example of the phenomenon comes from bottleneckers in the interior design industry.
After largely failing to convince legislators to adopt licensing laws, the American Society of
Interior Designers (ASID) and its state affiliates managed to shepherd a wave of less restrictive
legislation into law. This legislation established state boards dominated by ASID-affiliated
designers. From there, industry insiders lobbied for more restrictions—and often succeeded.?®
Today, in states® that license interior design, the entry barriers are unusually high given the low
risk of harm interior designers pose to the public.®

Accordingly, policymakers should consider whether the call for registration comes from industry
insiders campaigning for anticompetitive regulation—and insist on systematic, empirical
evidence of public harm.

State Certification

Like voluntary certification, state certification overcomes the problem of asymmetrical
information by sending a signal to potential customers and employers that a practitioner meets
certain standards.®® However, state certification differs from third-party certification in two major
respects.

First, the certifying body is the government rather than a private group. And second, state
certification restricts the use of an occupational title—though not, as licensing does, the practice
of an occupation. Under state certification, anyone can work in an occupation, but only those
who meet the state’s criteria can use a designated title,®” such as “certified interior designer” or
“certified athletic trainer.”®

\oluntary certification is generally preferable to government certification because the latter
requires new or expanded bureaucracy. Further, third-party organizations are likely to be more
responsive to industry and consumer trends. Nevertheless, state certification is less restrictive
than occupational licensing and presents few costs in terms of increased unemployment and
consumer prices.

California, for instance, restricts use of the title “Certified Interior Designer” to designers who
have completed several years of schooling and apprenticing and passed an exam, and who take
continuing education classes.®® As with an occupational board, consumers can file formal
complaints to the California Council for Interior Design, which can investigate and revoke a

designer’s certification. (Since 1999, only six certifications have been permanently revoked.*)
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Like with registration, policymakers should take steps to ensure the certifying board is not
captured by the industry it is meant to regulate.®* Moreover, policymakers should refrain from
getting involved without clear evidence of a problem. Many industries have developed reputable,
well-recognized accrediting agencies on a voluntary basis**—and policymakers should demand
evidence that a particular occupation is unable to do so before enacting state certification.

Licensure

Licensing is the most restrictive form of occupational licensure and the regulation of last resort.
Only where there is proof of demonstrated, substantial harm from an occupation that cannot be
mitigated by one of the less restrictive options should policymakers consider it. Figure 2 shows
how voluntary and regulatory responses short of licensure can respond to several common
consumer concerns.

Figure 2: Voluntary and Regulatory Responses to Common Consumer Concerns

Consumer Concern Voluntary/Regulatory Response
Asymmetrical information Consumer reviews, self-disclosure, voluntary certification,
voluntary bonding or insurance, government certification
Fraud Consumer reviews, self-disclosure, voluntary bonding or

insurance, deceptive trade practice acts

Injuries, third-party injuries | Voluntary bonding or insurance, private causes of action

Hygiene, sanitation Consumer reviews, inspections

Fly-by-night providers Consumer reviews, self-disclosure, voluntary/mandatory
bonding or insurance, voluntary certification, registration

And when licensure is deemed necessary, policymakers should ensure that the licensing board
created to govern the occupation focuses on consumer protection, not economic protectionism.
They can do this by adopting the policy recommendations outlined in License to Work, which
include creating a legal right to challenge unnecessary licensing rules and establishing an
independent office to supervise licensing boards.*?

Occupational regulation is too often the product of bottlenecking rather than the result of a
targeted, evidence-based inquiry that imposes regulation only when necessary and then only the
least restrictive option needed to address real, demonstrated harms. Imposing regulatory burdens
that are heavier than necessary unconscionably restricts the fundamental American right to earn
an honest living. It also contributes to a host of ills, from fewer jobs to higher prices. But the
problem is not beyond repair. Policymakers across the political spectrum can use this paper to
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evaluate alternatives to licensing that can protect the public while imposing fewer costs on
workers, consumers and society at large.
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