








The Litigator's Notebook

JPuts
Tour Guide Licensing
on Trial

BY ROBERT EVERETT JOHNSON

On television, a lawyer’s life is filled with dramatic
courtroom showdowns. In reality, lawyers mostly
write briefs, read documents, and build cases behind
the scenes. Still, for four days in April, 13's case chal-
lenging tour guide licensing in Charleston, South
Carolina, yielded the kind of courtroom drama a TV
producer would love.

It took hard work to get there. 1J filed the case in
January 2016, and over the next two years we wrote
three rounds of briefs, reviewed thousands of pages
of documents, and spent many hours building the
record. Finally, in April, the case went to trial.

For IJ's clients, trial was an opportunity to tell
their story. All three testified about when they decided
to become tour guides, when they realized that they
had to pass the city’s exam, and how it felt to learn

they had not passed. The clients testified that the
picayune details on the exam (things like the names of
local architects) had nothing to do with the things they
wanted to talk about on their tours—or even the things
their customers wanted to hear.

City officials testified as well, though in their case
they had no choice. IJ served them with subpoenas,
forcing them to come to court. 13 Attorney Arif Panju
squared off against a particularly recalcitrant official,
confronting her with 20 years of government records
showing that the city uses tour guide licensing to
police speech.

Asked to justify the licensing scheme, the city’s
longtime mayor confidently predicted that Charleston’s
economy would “go down the tubes” without it—but
the city never produced any evidence to back up that
sweeping claim.

1J clients Michael Nolan, Mike Warfield, and Kim Billups testified that Charleston’s licensing exam for tour guides has nothing
to do with what they want to talk about on their tours, or with what their customers want to hear.
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|J’s attorneys and
paralegal spent a
week in Charleston for
trial on behalf of our
clients and hundreds
of others like them.
Trials like this are just
one component of

a successful public
interest lawsuit.

As always, the courtroom drama was made possible by
the kind of hard work you almost never see on TV.

Instead, the city flew a witness in from Chicago,
and she ended up making IJ’s case. Although she
heads an association that supports tour guide
licensing, she testified that voluntary certification
can accomplish the same goals. And, asked whether
Chicago’s economy has gone “down the tubes”
without tour guide licensing, she testified it has not.

IJ Senior Attorney Robert McNamara closed the
trial with a powerful summary of 1J’s core arguments
against these kinds of licensing laws: “Burdens on
speech are a serious matter,” he told the court. “They
have to be taken seriously by the government”; yet “the
record clearly shows that they were not.”

As always, the courtroom drama was made
possible by the kind of hard work you almost never

see on TV. Paralegal Kendall Morton worked tire-
lessly behind the scenes, organizing scores of pieces
of evidence in more than a dozen boxes so the attor-
neys could point to just the right document at just the
right time. And every day, after the lights in the court-
room shut off, IJ’s team returned to the “war room” at
the hotel to work late into the night preparing for the
next day.

The judge predicted a decision by August, and in
the meantime we are back in the office drafting post-
trial briefs to submit to the court. At IJ, we put in the
hard work required for victory—both inside the court-
room and out. ¢

Robert Everett Johnson is an IJ attorney.
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CHICAGO ENTREPRENEURS

GRADUATE

FROM IJ CLINIC

BY STACY MASSEY

The Institute for Justice Clinic on Entrepreneurship (IJ Clinic) gives low-income
small-business owners in Chicago a fighting chance to cut through costly and
confusing regulatory red tape. By working in partnership with law students at the
University of Chicago Law School, the IJ Clinic acts as general counsel for 15 to 20
small businesses each year. When clients thrive and are earning enough that they can
afford their own counsel, they graduate from the IJ Clinic. We were so proud to see two
such clients—Peter Field and Moon Meals—leave the IJ Clinic’s nest this spring.

Peter Field Alterations
and Tailoring

When Nicholas Monterotti was laid off from the
financial sector in 2010, he went back to his old job
selling suits at a menswear store. He noticed that
wedding parties often wanted neckties in quantities or
colors that the store could not possibly accommodate.
From there, he started Peter Field. Neckties were his
business'’s core at the start, with alterations on the side.
He soon learned that alterations was an industry that
had not innovated in decades. By doing simple things,
like accepting credit card payments and offering top-
notch customer service, Nicholas quickly grew Peter
Field into a premier tailoring business. This recent
growth allowed him to add two new services: women'’s

alterations and apparel development and manufacturing.

While working with Peter Field, the IJ Clinic has been a
vital partner in negotiating commercial leases in each of
its spaces, arranging financing, and hiring employees.
When Peter Field first became an IJ Clinic client, it had
just three employees. The company has since grown to
employ 35 people in Chicago and New York City!
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Moon Meals

Early in his career, LaForce Baker was in advertising.
While working late nights at an agency, LaForce felt
frustrated that the only delivery options seemed to be
greasy fast food. He took that gripe and spun it off into
a business: Moon Meals. LaForce began by delivering
healthy meals to professionals working late, and his
meals are now stocked in grocery stores throughout
Chicago. LaForce takes huge pride in his recipes, so
when demand exceeded his production capacity, the
IJ Clinic was instrumental in shepherding contracts to
help LaForce maintain control of his recipes and their
out-of-house production. During Moon Meals' last few
weeks on the IJ Clinic’s roster, we were excited to help
the company negotiate funding from a local investment
group. When LaForce first started working with the 1J
Clinic, he was a one-man company. He now employs a
team and feeds thousands of Chicagoans each year.¢

Stacy Massey is community relations
manager at the 1J Clinic.




South Mountain Creamery owner Randy Sowers is challeng-
ing FDA regulations that trample his free speech rights.

FDA Skim Milk continued from page 11

the mixed-up world of FDA regulations, pure,
additive-free skim milk must be labeled as
“imitation skim milk.”

Thankfully, the First Randy sells

Amendment does not allow .
the government to change the milk that

dictionary. Randy sells milk has had the
that has had the butterfat butterfat

skimmed off, and ordlna:y ‘ skimmed Off,
people call that product “skim

milk.” As already explained by and ordmary
the federal appellate judges in people call

IJ’s Florida case, what matters that product
for First Amendment purposes  « k. .lk”
is whether customers under- SKim milk.

stand what is being said, not
what the government wishes words meant.

That is the precedent we established last
spring, and that is the precedent we intend to
strengthen through our new federal lawsuit
against the FDA. Our lawsuit asks the federal
court to issue an injunction ordering the FDA
to stop forcing our nation’s farmers and cream-
eries to mislead their customers.

A court victory in this case would accom-
plish more than merely allowing honest labels
for pure skim milk. For the first time in the
FDA's history, a federal court will have told the
agency that it does not possess the power to
change our language. Regardless of whether
you like your milk skim, 2 percent, or whole, we
can all drink to that.¢

Montana School Choice continued from page 13
provides directly to churches and to all private
schools, including religious ones. Justices
also questioned MDOR'’s assumption that the
Montana Constitution could not apply federal
precedents distinguishing aid to students
from aid to schools. IJ, of course, represented
parents in the two U.S. Supreme Court prec-
edents underlying both issues.

We came away from the argument
cautiously optimistic, and if we win, our clients
will be able to seek scholarships on an equal
basis with families preferring secular private
schools. Should we lose, the silver lining could
be a request to the U.S. Supreme Court to
review and then reverse the Montana Supreme
Court, a decision that would be of great use
in defending and advancing educational
choice across the country. Regardless of the
outcome, IJ will continue to stand by families
seeking to get the best possible education for
their children.®

Dick Komer recently retired as
an |J senior attorney.

We came away from the
argument cautiously
optimistic, and if we win,
our clients will be able
to seek scholarships
. on an equal basis with
families preferring
secular private schools.

Justin Pearson is managing || ” 'l
attorney of 1J's Florida office.
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Little Pink House
Enjoys BIG Launch

Biopic on Susette Kelo's Battle Against Eminent Domain
Inspires Viewers, Lawmakers, and the Media

BY JOHN E. KRAMER

Independent films rarely earn
much attention. Little Pink House,
however, is proving an exception to
the rule.

Written, directed, and produced
by filmmakers Courtney and Ted
Balaker, Little Pink House showcases
the epic legal fight to save Susette
Kelo's little pink house from eminent
domain abuse—a fight IJ took all the
way to the U.S. Supreme Court.

Not only has Little Pink House
earned distribution in 13 of the
top 20 markets in just its first few
weeks, but it also enjoyed a sold-out
screening in the 1,400-seat Garde
Theater in New London, Connecticut,
where this legal fight originated; a
sold-out New York City premiere; and
a packed house for a showing at the
U.S. Capitol Visitor Center that moved
one congressman to tears.

Little Pink House continues to
earn nationwide coverage that would
make a blockbuster blush, including
an Associated Press feature, which
ran in more than 400 news outlets,
and a syndicated column by George
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F. Will, which read in part: “Next Feb.
24, ‘Little Pink House’ will win the
Oscar for best picture if Hollywood'’s
political preening contains even a
scintilla of sincerity about speaking
truth to power.” These are just two
examples of literally hundreds of
overwhelmingly positive press
mentions—again, a remarkable
achievement in tone, quality, and
quantity for an independent film.

All of this was made possible
by the seamless teamwork of the
filmmakers and IJ staffers from
across the organization. Little Pink
House's remarkable launch is a
credit not only to the film itself but
also to the pluck and principles
exhibited by 1J’s clients and all
those engaged in the fight to protect
constitutional rights.

For more information about
Little Pink House, visit ij.org/LPH.®

John E. Kramer is
1J's vice president
for communications.

Clockwise from left: Film director Courtney
Balaker stands with Susette Kelo and

1J Senior Vice President and Litigation
Director Dana Berliner on the steps of the
U.S. Supreme Court; IJ Vice President for
Communications John E. Kramer, |J President
and General Counsel Scott Bullock, and Dana
Berliner at the New London, Connecticut,
screening of Little Pink House; Courtney
Balaker, Susette Kelo, and Scott Bullock con-
duct a Q&A session after the New York City
screening of the film.

e
for Little Pink House

“It's an entertaining movie, but to
an extent it's also a public service,
in that it persuades the audience to
think about an issue it might never
have previously considered.”

SAN FRANCISCO CHRONICLE

“Little Pink House' is like ‘Erin
Brockovich’ for eminent domain.”
THE VILLAGE VOICE

“Unmistakable timeliness ...
Excellent performances ... Little
Pink House brings urgency to a
fascinating, underexplored theme ...
The bottom line—it hits a nerve.”
THE HOLLYWOOD REPORTER

“Really excellent ... Highly
recommended.”
GLENN REYNOLDS,
INSTAPUNDIT

“Devastating and important ... Little

Pink House should be viewed by

every teen and young adult who

is in danger of confusing govern-

ment'’s noble-sounding stated

motives with its actual ones.”
NATIONAL REVIEW




AP Associated Press

Woman Who Lost Pink House, Court
Case Seeks Box Office Win
April 20,2018

Montana School Choice Case Could
Strike A Blow Against Religious
Discrimination
April 5,2018

THE WALL STREET JOURNAL

A Model For Licensing Reform
April 3,2018

The Washington Post

Reducing Licensing Barriers To Work
In Virginia
March 13,2018

Ehe New Pork Eimes

The Abortion Case That's Really About

The First Amendment
March 20,2018

@ usATODAY

Asset Forfeiture: Rap Albums
And Hard-Earned Cash Are
The Government's ‘Little Goodies’
March 13,2018

Billeoard

Nashville Producer Fights For Backyard Studio
As Home-Studio Owners Nationwide
Hope Neighbors Don’t Squeal

April 16,2018
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My town ticketed me for a minor property code violation, >
and I paid my fine.
] H ‘ g A

A year later, I received a bill demandjﬁg. s
I pay thousands of dollars to the private
the city had hired to come after me‘;f.‘:"‘_& ;
b

I'm fighting back because no one™ i 8 M
should be prosecuted to raise money. TN '

'a;{ o8
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