
 

 

 
 
 

April 30, 2020 
 

VIA EMAIL AND UPS 
The Honorable John Carney 
Governor of the State of Delaware 
 
820 N. French Street-12th Floor 
Wilmington DE 19801-3562 
jcarney@state.de.us 
 

Re: Expanding Certificate of Need waivers during COVID-19 pandemic. 
 
To Governor Carney: 
 
 I am writing on behalf of the Institute for Justice (IJ)—a national public-interest, civil 
liberties law firm—to respectfully request you modify your Declaration of a State of Emergency. 
Specifically, IJ asks that you suspend the Certificate-of-Public-Review requirements in Title 
16 to allow health-care facilities to:  
 

(1) expand bed capacity,1  
(2) acquire major medical equipment,2  
(3) make expenditures to expand health-care services without a cap,3 and  
(4) to allow new health-care facilities to build and open.4   

 
 As the COVID-19 pandemic has shown, Delawareans need access to more care, not less.  
That is why such action is commonsense and compassionate, but also the bold leadership that 
Delaware residents admire and deserve during this unprecedented emergency. 
 
 For nearly three decades, IJ has worked to reduce and remove burdensome, unnecessary, 
and in this case, dangerous, licensing requirements, including in the healthcare field.5  IJ also 
drafts legislation and advises legislatures throughout the country on licensing and other 
regulatory matters.  IJ’s mission is to support and protect the right of all Americans to provide 
for themselves and care for their health free from unreasonable interference.   
 
 In recent years, IJ has become particularly concerned about the burdens that state 
Certificate of Need (CON) laws impose on access to health care.6  (Delaware uses the term 
“Certificate of Public Review” where other states use the term “Certificate of Need.”)  Not only 
do these laws fail to protect public health and safety, they restrict the number of available 
healthcare providers, drive up consumer costs, and decrease quality of services.7  Indeed, the 
evidence is near universal that CON laws fail to further any legitimate government purpose.8  
Instead, they serve as barriers to entry.9  The problems with CON laws amount to more than bad 
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policy.  Courts from the Supreme Court down have condemned economic protectionism of this 
nature.10 
 
 During this time of crisis, you have shown that your office is uniquely positioned to 
address today’s concerns.  Under your leadership, Delaware has taken quick action to increase 
access to healthcare.  For example, pursuant to your Emergency Declaration, the Department of 
Health and Social Services with the Delaware Emergency Management Agency issued a Joint 
Order reducing barriers for medical providers including allowing out-of-state licensed medical 
practitioners to practice in Delaware.11  These measures are extremely welcome and demonstrate 
the state’s ability to act quickly and decisively.  
 
 But there is more that can be done to serve patients and support healthcare workers.  
Patients desperately need access to hospital beds and healthcare services, yet, under current state 
law, healthcare facilities that want to increase capacity by adding beds, acquiring new medical 
equipment, expanding their existing facilities, or establishing new health-care facilities are 
required to go through the months-long Certificate-of-Public Review process before they can 
respond to this vital need.  
 

These entities are simply unable to meet these regulatory burdens right now, nor should 
they be forced to divert their limited resources away from patient care.  During a pandemic, these 
irrational and significant administrative burdens cross the line from counterproductive red tape to 
potentially deadly barriers to necessary care.  
 
 Thankfully, this problem has a practical solution.  In fact, many states, including 
Virginia, New Jersey, and Oklahoma, have already waived their CON laws as applicable to 
hospital beds.  Other states like Connecticut, Georgia, and South Carolina have gone further and 
eliminated all CON laws for projects necessary to respond to the pandemic. And at least a dozen 
states fully repealed their CON laws even before the pandemic began.12   
 
 Similarly, you have the authority to take quick action that could save many lives.  We 
thus urge you to modify your Declaration of a State of Emergency and suspend the 
Certificate-of-Public-Review requirements to allow health-care providers to (1) expand 
their bed capacity, (2) acquire major medical equipment, (3) make expenditures for their 
existing health-care facilities, and (4) establish new health-care facilities.   
 

Doing so will give healthcare providers the flexibility needed to best serve their patients.  
We also hope that you will choose to make this change and others you have recently 
implemented permanent. 
 
 IJ stands ready to assist you in crafting a tailored solution that will serve the citizens of 
your great state.  We have a highly experienced team that would be honored to help your office 
implement this change.  My colleagues and I look forward to working with you further. I can be 
reached at agriffin@ij.org or 336-202-0082. 
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Respectfully,  

 
 
 

Adam Griffin  
Constitutional Law Fellow  
Institute for Justice  
 

 

cc: Dr. Kara Odom Walker, Secretary, the Department of Health and Social Services, 
kara.walker@state.de.us; 
Karyl Thomas Rattay, Director, the Delaware Division of Public Health, 
karyl.rattay@state.de.us; 
A.J. Schall, Director, Delaware Emergency Management Agency, a.j.schall@state.de.us 
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