
 

 

 

 

 

April 24, 2020 

 

VIA Email and UPS 

Honorable Jay Inslee  

Office of the Governor 

Post Office Box 40002 

Olympia, WA 98504 

jay.inslee@gov.wa.gov 

 

 Re: Expanding Certificate of Need waiver during COVID-19 pandemic. 

 

To Governor Inslee: 

 

 I am writing on behalf of the Institute for Justice (IJ)—a national public-interest, civil 

liberties law firm—to respectfully request that your office expand Proclamation 20-38, through 

which you rightly waived certificate-of-need (CON) requirements for long-term care facility 

beds and nursing home beds.  As the COVID-19 pandemic has shown, Washingtonians need 

access to more care, not less.  That is why Proclamation 20-38 should be expanded to include 

hospital beds, home health agencies, hospice care centers, and ambulatory surgical centers.  

Such action would be commonsense and compassionate, but also the bold leadership that 

Washington residents admire and deserve during this unprecedented emergency.  

 

 For nearly three decades, IJ has worked to reduce and remove burdensome, unnecessary, 

and in this case, dangerous, licensing requirements, including in the healthcare field.1  IJ also 

drafts model legislation and advises legislatures throughout the country on licensing and other 

regulatory matters.  IJ’s mission is to support and protect the right of all Americans to provide 

for themselves and care for their health free from unreasonable interference.   

 

In recent years, IJ has become particularly concerned about the burdens that state CON 

laws impose on access to health care.  Not only do these laws fail to protect public health and 

safety,2 they restrict the number of healthcare providers, drive up consumer costs, and decrease 

quality of services.3  Indeed, the evidence is near universal that CON laws fail to further any 

legitimate government purpose.4  Instead, these laws merely insulate powerful incumbents from 

competition.5  This is more than just bad policy—multiple federal courts have held that laws that 

exist solely to protect one group from competition are unconstitutional.6 

 

 During this time of crisis, you have shown that your office is uniquely positioned to 

address today’s concerns.  Under your leadership, Washington has taken quick action to increase 

access to healthcare.  For example, you signed HB 1552, which vastly increases the number of 

healthcare workers available to respond to the pandemic in Washington.7  Then you temporarily 

waived compliance with over one hundred burdensome licensing requirements for those workers, 
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calling them “barriers to continued and uninterrupted healthcare practice.”8  These measures are 

extremely welcome and demonstrate the state’s ability to act quickly. 

  

 But there is more that can be done to serve patients and support healthcare workers.  

Patients desperately need access to hospital beds yet, under current state law, hospitals that want 

to increase capacity by adding beds must still first go through the months-long CON process 

before they can respond to that vital need.9  The same is true for other critical services like home 

health agencies and hospice care centers.  Soon, as stay-at-home restrictions are lifted, there will 

be high demand for ambulatory surgical centers as well.   

 

These entities are simply unable to meet these regulatory burdens right now, nor should 

they be forced to divert their limited resources away from patient care.  During a pandemic, these 

irrational and significant administrative burdens cross the line from counterproductive red tape to 

potentially deadly barriers to necessary care.  

 

 Thankfully, this problem has a simple solution.  In fact, many states, including Virginia, 

New Jersey, and Oklahoma, have already waived their CON laws as applicable to hospital beds.  

Other states like Connecticut, Georgia, and South Carolina have gone further and eliminated all 

CON laws for projects necessary to respond to the pandemic.  And at least a dozen states fully 

repealed their CON laws even before the pandemic began.10   

 

Similar quick action could save many lives.  IJ thus respectfully recommends that you 

expand Proclamation 20-38 to allow hospitals, home health agencies, and hospice care 

centers to increase capacity without a CON.  We also recommend that you allow 

ambulatory surgical centers to open without a CON.  Doing so will give healthcare providers 

the flexibility needed to best serve their patients during this time of uncertainty.  We also hope 

that you will choose to make this change and others you have recently implemented permanent.   

 

IJ stands ready to assist you in crafting a tailored solution that will serve the citizens of 

this great state.  We have a highly experienced team that would be honored to help your office 

implement this change.  If I can be of assistance, I can be reached at wmauer@ij.org.  

 

 

Respectfully,  

 

 

 

William Maurer     

Managing Attorney      

Washington Office    

 

cc: David Postman, Chief of Staff to Governor Inslee, David.Postman@gov.wa.gov; 

 Kathryn Leathers, kathryn.leathers@gov.wa.gov; 

 Keith Phillips, keith.phillips@gov.wa.gov; 
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 Drew Shirk, drew.shirk@gov.wa.gov; 

 Washington Certificate of Need Program, fslcon@doh.wa.gov 
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