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You will also levy on a sufficiency of the property of
said aceused party to pay the cost in the event of ......
final conviction. Herein fail not.

THIS «oeeeeeerneenns 19.....
T. A. RILEY,
N. P. & Ex-Officio J. P.

‘e -

Gentlemen of the jury, when our national government
was formed and the Constitution of the United States was
adopted, that instrument was adopted by consent of the
states. The states themselves ceded to the federal gov-
ernment certain powers, reserving all other powers to
the states or to the people, but they did cede certain pow-
ers to the United States Government. Our state is no ex-
ception. Our state is just one state of all the United
States, just like the rest of them, and they all together em-
powered the national government to say that no state
should deprive any citizen of the United States of certain
rights and privileges.

In pursuance of that authority contained in the United
States Constitution by agreement of the states, the Con-
gress passed a statute that reads this way, that “Who-
ever under color of law, statute, ordinance, regulation or
custom wilfully subjects or causes to be subjected any
inhabitant of any state, territory or district to the depriva-
tion of any rights, privileges or Immunities secured or
protected by the Constitution and laws of the United
States or to different punishments, pains or penalties, on
account of such inhabitant being an alien or by reason
of his color or race, than are prescribed for the punishment
of citizens, shall be guilty of a crime.” That is the statute
under which the second count of this indictment is drawn.
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The Constitution says that, among those rights which
a state through its officers and agents are nol permitted
to deny people, is the right not to be deprived of life,
liberty or property without due process of law. By that
agreement and the adoption of the Constitution, no state
can deprive a citizen of the right to be free from illegal
arrest and assault by the state through its officers; a
citizen cannot be deprived of life, liberty or property with-
out due process of law, cannot be denied the right, if he
is charged with a crime, of being regularly indicted, tried
by a jury, sentenced by a Court; and then, in addition to
those, the statute also provides that different punishments
or penalfies cannot be imposed on one inhabitant that is
not common to all citizens, on account of his being an

alien, that is not a citizen at all, or on account of his race
or color.

Now, in pursuahce of that statute the grand-jury has
returned this indictment which you will have out with you
and it 1s drawn in three counts, you will observe, num-
bered Count 1, Count 2 and Count 3. Of course, a count,
gentlemen of the jury, in an indictment is just simply the
allegation that the defendants committed some certain
described crime, each count being separate and distinet
from the other counts. In fact, each count might have
been drawn in a separate indictment altogether. So,
in this indictment there are three counts and the first one
has been -dismissed and you will not be concerned at all
with the first count. You will not find any verdict on it
one way or the other, Count 1 you will just ignore be-
cause 1t 1s not here before you for trial.

Then, Count 2 is drawn under the statute which I have
attempted to quote to you in substance and Count 2
charges that the defendant, the sheriff, Sheriff Screws,
and the defendant, Frank Jones, acting as officers, de-
prived Robert Hall of certain rights secured and protected
to him and every other citizen of the United States by the
Constitution of the United States. It alleges that as such
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officers they denied him the right to be secure in his per-
son from illegal assault and battery by officers of the law,
and the right not to be deprived of life and liberty with-~
out due process of law, that is to say, without indictment
by a grand-jury and without trial by a jury and without
sentence by the Court in the regular due course of a
criminal case under the state law; and that they denied
him that right that he had to be tried according to due
process of law and that they subjected him to different
punishmenis from other citizens by reason of his race and
color. ‘ |

Now, that last parf, gentlemen of the jury, of the
statute which deals with different punishments on ac-
count of being an alien or non-citizen, or race or color,
is a different thing from the first part of the statute which
applies f{o every citizen. Under the Constitution of the
United States, those other rights that‘I mentioned there
protected by the Constitution of the United States apply to
every citizen of the United States and no state, not only’
the State of Georgia, but no state in the United States
has any right to deprive any citizen of the United States
of any of those rights.

It is alleged in that same count that the other defend-
ant, Jim Bob Kelley, aided and abetted these officers in
committing the crime alleged and under a statute of the
United States, whoever aids or abets another, cooperates
with or joins in the commission of a crime, is himself
guilty just like the other defendants would be if they com-
mitied such a crime.

And it is alleged in that same indictment that these
defendants deprived Robert Hall of these rights which I
have mentioned by arresting and then striking and beat-
ing him and causing his death. That is the second count
of the indictment. It is the first count which you will

have anything to do with. You will omit count numbered
one altogether. |
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Then, there is another statute known as the conspiracy
statute. That statute says that whea two or more per-
sons conspire or agree together to commit an offense
against the United States and they do some act in pur-
suance of that agreement, that that itself is a crime.

First, I will say the third count in this indictment
charges that these defendants did conspire and agree to-
gether to deprive Robert Hall under color of law of these
rights which I have mentioned to you, as set out in the
second count; and that in pursuance of that understanding
or agreement they committed certain acts set out in that
third count.

I might illustrate, if I can, the difference between a con-
spiracy indictment and what is known as a substantjve of-
fense. If a statute denounces a certain act as criminal
and a man is indicted for doing that prohibited thing, that
i1s known as a substantive oifense. If two or more persons
agree to violate that statute or commit that crime and they
do anythmg in pursuance of that agreement, then they are
guilty of a conspiracy, whether they ever commit the crime
or not. That could be illustrated by reference to some-
thing which has nothing whatever to do with this case:
Suppose, for example, that under a statute which makes
criminal the stealing of goods from an interstate shipment,
that is to say a shipment of goods that is coming from
Florida into Géorgia—there is a statute that says it is a
crime to steal goods from such an interstate shipment,
Well, let’s suppose that an interstate shipment was coming
into Albany from Jacksonville of goods on a freight train.
. Then, let’s suppose that two men here in Albany hired
a truck and went down to the train in the railroad vards
and broke the seal on the car and took the goods out,
loaded them on a truck and carried them away. Then,

they would be guilty of violating that statute and that
would be a substantive offense.
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Now, let’s suppose that when such a shipment comes
into Albany on a train that two men agree up tfown here
that they will get a truck and go down and fake goods out
of that interstate shipment and, in pursuance of that
agreement, they go down here on the sireet and hire a
truck but nothing else happens. They do not do anything
else. They do not steal any goods; they do not even go
down to the train at all. And yet they are guilty of con-
spiracy because they agreed that they would commif a
crime and did an act in pursuance of that agreement, and
they would be guilty of conspiracy, even though they did
not commit the offense at all, the substantive offense.

Now that third count, the conspiracy count, after al-
leging that they did agree or have an understanding among
themselves that they would commit this offense which is
set out in the second count of the indictment, alleges that
they committed certain acts whnich are denominated overt
acts. You will find them set out in the indiectment, if you
read it. There are six of them and one of them is that
the defendants, Jones and Kelley, drove to the home of
Robert Hall. Now, these overt acts need not necessarily
be criminal acts themselves, if they were done in pur-
suance of an illegal agreement. The second overt act is
that Jones and Kelley arrested Robert Hall and handecuffed
him. The third act is that Jones and Kelley drove Robert
Hall fo the Courthouse vard in an automobile. The fourth
act is that they beat him in the Court-house yard, and the
fifth is that they dragged Robert Hall unconscious from
the well through the Courthouse to the jail: and the
sixth, that Jones entered the jail and removed the hand-
cuffs from Robert Hall.

Now, on that conspiracy indiciment, gentlemen of the
jury, you will observe there are two elements necessary
to constitute the offense of conspiracy: One is that there
must be an agreement or understanding among the de-
fendants that they are going to commit this criminal act.
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Now, that does not mean that it is necessary to show that
the defendants got together around a table or anywhere
else and made a formal agreement, either written or oral,
or otherwise. It does mean that they must have a com-
mon understanding, that each one understands that they
are going out to do a certain act, and that would be sui-
ficient so far as the agreement or conspiracy feature of
it is concerned. Of course, on that count if you find there
was no such agreement, then you would not pursue that
count any further because if there was no understanding
of that sort, then there could be no verdict of guilty, be-
cause it takes both the understanding, the agreement, and
some overt act. On the other*hand, if you think that the
defendants did have such a common understanding among
themselves, then you would take the next step under that
count and look to the alleged overt acts in the indictment.

Now, it would not be necessary, if you found that an
agreement such as I have described did exist, for you to
find from the evidence that all six of these overt acts
were committed. It is necessary for the government in
that count to show the commission of at least one of those
overt acts. It is‘not necessary to prove, in order to con-
viet, that every defendant participated in the commission
of any overt act but it is necesgsary to show that some one
—at least some one, might be more—but at least some one
oi the defendants committed some one of fhe overt acts.
Well, under that conspiracy count, which is the third count
in this indictme‘ilt, yvou will lock to the evidence and see
-~ whether those two things have been proved by the govern-
ment.

Now, the defendants plead not guilty to both of these
counts, count 2 and count 3. Then, at the trial the burden
is on the government to produce evidence sufficient to
convince the jury bevond a reasonable doubt that the de-
fendants are guilty as charged in the indictment on either
one or both of those two counts.
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In the beginning of the trial the defendants are pre-
sumed to be innocent and that presuraption continues until
and unless it is overcome by the testimony introduced in -
the case, that is to say, testimony sufficient to overcome
the presumption and to convince the jury beyond a rea-
sonable doubt that the defendants are guilty.

Now, gentlemen of the jury, the case has consumed quite
some time and everybody else connected with it has per-
formed his duty and the responsibility of this case now
rests with you and me. OQOur functions are entirely sepa-
rate and distinet. I am under an oath and so are you to
perform those duties which are assigned to us respective-
ly. It is my duty to tell ydu what principles of law gov-
ern this case, what the law is that governs this case, and
it is my duty to explain to you, if I can, -precisely what
questions you are to decide and from what you are to
decide them. Your duty under your oath is to take the
evidence on the questions which you are to decide and
find a verdict which represents your honest opinion of
what the evidence shows. Those duties are imposed upon
us as a part of a tribunal constituted for the purpose of
administering justice. You and I have no discrefion. I
have no discretion whatever in telling you what the law
is in this case. If I believed the law to be one thing and I
deliberately and consciously tell you that it is something
else, then I would violate my oath. 1 am not going fo do
that. |

If you make a verdict in this case from any cause, for
any reason whatever ouiside of the evidence itself and
what you honestly believe that evidence shows, you like-
wise would violate your oaths, It has been said that a
jury can do whatever it pleases but that depends upon
what kind of jury you have. .An honest jury cannot be
arbitrary. An honest jury can do only one thing; there
is no discretion. A jury is not in the box to convict, not
in the box to acquit. The jury is in the box to give judg-
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ment on what actually the truth about it is and the ver-
dict of either guilty or not guilty resulis incidentally from
that honest judgment.

Now, gentlemen of the jury, in the trial of a long case
a great many things almost unavoidably happen that ought
not to be considered by a jury. If makes it sometimes
right difficult for an honest jury to do its duty, when a
great many matters are discussed in argument which in
legal contemplation ought not to have any influence what-
ever with the-jury. I say it makes it very diificult for
an honest jury to make up an honest judgment on the
evidence itself and nothing else. That has happened in
this case, just as it does in a great many other cases. I
will refer to just a few of them and I might preface that
by saying this, that if you honestly believe that the dis-
trict attorney nas failed to prove that these defendants are
guilty, but for some reason or other outside of the evi-
dence you should find a verdict nevertheless of guilty,
then you would violate your oath, and you would be un-
worthy to sit on a jury at all, just as I would be if I
violated my oath. On the other hand, if you think this evi-
dence, honestly and fairly considered, shows that these
defendants are in fact guilty but for any outside reason,
any feeling of your own or any other reason outside of
your honest opinion of what the evidence shows, vou
should nevertheless find them not guilty, then you would
violate your oath as jurors.

I am saying this, gentlemen of the jury, because I want
you, regardless of whether your vetdict is guilty or not
guilty—I am not even interested in what that will be—I
am interested, however, in explaining to you, if I can, the
things that you are fo decide and the things that you
ought to consider in deciding those questions and to pre-
vent you if I can from making a verdict for any other
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reason on earth except what you think the evidence itself
shows.

One thing referred to by one of counsel, just to illustrate
what I am saying, was a question to the jury about how
yvou fellows feel about “son-of-a-bitch”. Well, gentlemen
of the jury, the way you feel or what you would do about
language of that sort is not a question in this case at all
and you should not even consider a statement like that in
argument in deciding what the truth about this case is.

It was said in argument also that the State of (Georgia
should try these men and not the National Government.
Well, gentlemen of the jury, that is a law question which
counsel really have no right to argue to this jury at all.
I did not stop him but I want to tell you that the State
of Georgia has power, the only power on earth, to try
these defendants, if it cared to, for some offenses but not
for this one. This Court has no jurisdiction to try a mur-
der case. These defendants here are not being fried for
murder, not at all.

Another thing that was said to this jury was that Robert
Hall was a bad man and had a pistol and that the sheriff
and officers said they were going to break up carrying
pistols by the negrges around. Well, the sheriff should
break up, not only illegal carrying of pistols, but break
up any other violation of state laws but he is charged here
with committing an offense against the United States be-
cause he did not follow what the State of Georgia pro-
vides that he shall do in enforcing the laws. So, whether
Robert Hall was a bad man, it is all right for it to be in
evidence, it is all right for it to be in evidence that he had
a pistol and had a shotgun, all of that is in evidence, but
whether he was a bad man or not and whether he actually
violated the laws of the State of Georgia or not is not the
question in this case at all. If he violated the laws of the
State of Georgia in Baker County, it would be the duty
of the Sheriff to proceed as the state law provides for the
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prosecution of such offenses, but the state law does not
provide that he shall proceed contrary to the Constifution
of the United States and without due process of law. That
is what he is charged with here,

Anocther thing was said, gentlemen of the jury, that
yvou should back up the officers. Well, that depends on
how you construe that question. All good citizens have
a duty to back up all law enforcement officers who pro-
ceed according to the law and do no violence to the law
themselves; but if it should be true that officers of the law
themselves commit criminal offenses, then it is not the
duty of good citizens and it is not the duty of a jury to
back them up, regardless of whether you think tney are
guilty or not guilty. That is not true.

The Constitution, in providing for the protection of
these rights which I have stated, applies equally to the
lowliest citizen of the United States as to the highest. It
protects equally the rights of every citizen in the United
oStates and it provides that the state through its oificers
or the illegal acts of its officers cannot impose punishments
and penalties without due process of law, or subject an in-
habitant of the state to different punishments or penalties
on account of his being an alien or by reason of his color
or race, than are prescribed for the punishment of citizens.

So, it is not a question, gentlemen of the jury—and I
want to make this clear to you—it is not a question of
race prejudice. It is not a question of finding a verdict in
a Court of law according to your view or my view of any
race question. That is not in the case at all. The con-
stitution and the statute provide how to proceed with the
enforcement of state laws and the constitution of the
United States prohibits the State of Georgia through any
illegal acts of its officers from denying any citizen or im-
posing any punishment, that would not be imposed on
any other citizen, on any inhabitant because of his race
or color. So, there is no room undér the constitution or
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under the statute itself for anybody to work into the trial
of a criminal case of this sort a question of race prejudice,
that is to say, to the extent that the jury should find @
verdict different from what the evidence shows on ac-
count of these considerations which I have mentioned.
That would not he proner.

Counsel said too that three years, the maximum punish-
ment which could be imposed in this case, was not so im-
portant but that your verdiet would be tremendously im-
portant to the whole couniry, the United States of Ameri-
ca, and that your verdict would be sent all over the United
States by wire. Well, would the truth about this case be
affected one way or the other whether your verdict was
sent all over the United States or whether it was con-
cealed right here in this room? The truth about the thing
is actually the only thing.that you are to find and you
are not to be interested or concerned with what effect it
might have on other sections of the country.

Something was said in argument too about if you should
find these defendants guilty, you might go home and tell
your wives and daughters that they do not have any
protection any more. Well, I charge you, gentlemen of
the jury, that there is all the protection under state laws
that the state laws provide and that when officers of the
state follow the state law and enforce it to the limit, there
is no conilict with this statute under which this indictment
is drawn and they have full authority, as full as they
ever had, regardless of what your verdict might be in this
case, fo enforce legally all of the laws of the State of
Georgia.

I charge you, gentlemen of the jury, with reference to
the warrant and the docket entries, about which you heard
a great deal, that so far as the offense itself is concerned,
it is not necessary for the government to show that the
warrant was a valid warrant. It is not a necessary ele-
ment of the offense for the government to show that the
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sheriff either did or did not write the warrani, or whether
the Justice of the Peace signed it or did not. If i1s not a
necessary element of the oiffense to show that there was a
warrant at all. It is not any necessary element of the of-
fense itself to prove that the sheriff made entries in the
Justice of Peace’s dockef, Those matiers are in evidence
for whatever you think they are worth in determining
whether you think these defendants by their conduct al-
leged in this indictment did deprive Robert Hall of due
process of law, whether they did to him things which the
Constitution of the United States says they can’t do legal-
ly, and that would not depend on whether the sheriff
made entries in the docket or whether he wrote the war-
rant or whether there was any warrant. You may con-
sider all of that evidence in determining whether wvou
think the sheriff is guilty or not but, if you think the case
is otherwise made out, then you would be authorized to
convict the sheriff, even though you might think that he
did not write the warrant and that he did not make any
entries in the docket at all.

Now, gentlemen of the jury, I charge you that an of-
ficer, like the sheriff or any arresting officer, has certain
rights and only certain rights in connection with a prisoner
in his custody under arrest. I am going to read you two
statements from the Supreme Court of this state, the
Georgia Supreme Court, about what sheriffs can do
legally. In this case it says—and this is the Supreme
Court of Georgia—"“There was no error in charging that
an oificer cannot suffer himself to be overcome by any
opprobious words or abusive language while he is acting
as a minister of the law. He cannot chastise his prisoner
for insolence, that is to say, for being uppity. He cannot
yleld to his passion and take the administration of punish-
ment into his own hands, but can only use such force as is
necessary to make the arrest effectual.”
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In another case, the Court of Appeals this is instead
of the Supreme Court, said—this is the Georgia Court of
Appeals: “The act of an arresting officer in holding in
custody a person whom he has arrested for violation of
the law is an act done by virtue of his office. It is the
duty of an arresting officer, who has a person under arrest
for a violation of law, to refrain from unlawfully assault-
ing or killing the prisoner.”

So, under the holdings of our own appellate Courts,
I charge you that legally a sheriff or other officers would
have no right to assault and beat or kill a prisoner, no
matter what the prisoner said. That is what the Supreme
Court of Georgia says, that the sheriff acting as a minister
of the law who arrests a man and has him in his custody
cannot strike him or beat him or kill him legally, no mat-
ter what the prisoner says.

So, if these defendants, without ifs being necessary to
make the arrest effectual or necessary to their own person-
al protection, beat this man, assaulted him or killed him
while he was under arrest, then they would be acting il-
legally under color of law, as stated by this statute, and
would be depriving the prisoner of certain constitutionat
rights guaranteed to him by the Constitution of the United
States and consented to by the State of Georgia.

I charge you, in that connection, that an arresting of-
ficer does have the right to use such force as is necessary
in order to make the arrest, if he has a legal process un-
der which to make the arrest. A sheriff who has legal
process to make an arrest, has a warrant, has a right to
make that arrest and he has a right to use such force, but
only such force, as is necessary in order to make the ar-
rest and over and above that he has no right to impose
any sort of punishment on his prisoner.

I charge you that the sheriff or other officer, if he had
a prisoner under legal arrest and it became necessary in
order to prevent the prisoner from killing the sheriff or
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other officer or doing him serious bodily harm, would
have a right to use such force as was necessary to prevent
it. That is all the right that arresting officers have in
connection with imposing punishment on a prisoner.

Now, gentlemen of the jury, if you think from the evi-
dence here that the government has proved that these de-
fendants are guilty on counts 2 and 3, the form of your
verdict would be, “We the jury find the defendants guilty
on counts 2 and 3.” If you should find them all not guilty
on either count, then the form of your verdict would be,
“We the jury find the defendants not guilty.” That would
mean all of them and it would mean not guilty on either
ofiense.

Now, if you should find the defendants guilty on one
of these counts and not guilty on the other, then you would
say, “We the jury find the defendants guilty on count,
either two or three, whichever- it might be, and not guilty
on the other count.” If you should find some of the de-
fendants guilty and some of them not guilty, you would
also make that clear in your verdict.

I will see counsel in the office a minute,

(In Court’s Chambers.)

-

My, Hager:

Judge, I do not see but one thing that I would suggest
in the charge. I do not believe you gave the officers as
much protection as you would a private citizen and they
are certainly entitled to that anyway. Now, a fellow that
has a gun and he puts me in fear of my life or grave
bodily injury, I have got a right to kill him.

The Court:

Well, it would only be true if you thought it was neces-
sary to kill him to save your life,
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Mr. Hager:

Yes, sir, that is true, but I think that is in this case here.
He had wrested, according to the testimony, the gun
away from one of the officers and the gun did go off in
the -struggle, and they had a right to use whatever force
was necessary to wrest the gun from him, and if they
thought, reasonably thought, that they were in danger of
their lives or grave bodily harm, they would have a right
to kill him.

The Court:
Yes, they would have a right to use enough force to
prevent it.

Mzx. Hager:
Yes, sir.

The Court:

I think the only thing I left out of that was o say if the
jury under circumstances which they think existed be-
lieved or could reasonably come to that conclusion, that

it was necessary to do what they did in order to protect
themselves—

Mr. Hager:

Yes, sir, I think that would be all right. The only thing,
as I see, that you left out of it was I do not believe you
gave as much protection to the officers as if they were
just acting as individuals and I think what you have in
mind would cover it.

Mr. Hager:

Now, Your Honor, there is one other thing I would like
for you to charge and that is that the indictment itself
is merely a charge and has no evidentiary value.
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The Court:
All right.

(Returning to Court-Room.)

Gentlemen of the jury, I state to you now that the
charges, the allegations, made in this indictment, which
you will have out with you, are not themselves evidence.
They simply constitute what the government alleges to
be the truth about the matter but they are not evidence ot
the fact. I charge you also that the plea of not guilty en-
tered on this indictment by the defendants is not evidence.
It is the contention of -the defendants which in effect says
that what the indictment charges is not true. That makes
an issue for the jury to try and you are to find out the
truth about it from the -evidence, oral and documentary
evidence, which has been introduced in the trial, but you
will not consider the indictment or the plea of not guilty
as proving anything at all.

I said to you, gentlemen of the jury, that if an officer
has a prisoner under arrest and it becomes necessary, in
order to prevent the killing of the officer by the prisoner
or the inflicting of serious bodily harm upon him, that the
officer would have a right to use such force as would be
necessary to prevent the injury or the killing to himself,
but only that much force and no more. I charge you in
that connection that in this case you will déterminé from
the evidence what the situation was around the well dur-
Ing that occurrence that you have heard about, what things
have been proved, in your opinion. Get what the exact
situation actually was and if from that situation as
you find it to be, you think that the officers. eould
reasonably conclude wunder these - circumstances . that
it was necessary to do what they did do to prevent injury
or death to themselves, then they would have a right to
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do it but they would have the right only to do what they
thought under the circumstances was absolutely necessary
in order to prevent injury or death to themselves.

After argument of counsel for both Government and
defendants and after charge of the Court, the jury retired
and after deliberating upon the issues, returned a verdict
against the defendants on counts II and III of the indict-
ment. Said verdict was returned on the Tth day of Octo-
ber 1843.

Immediately thereafter and on October 7, 1943 (the
same day the verdict was returned) the Court imposed
sentence upon defendanis by sentencing each of them to

serve one year on count I1 of the indictment and to pay
 a fine of $1000.00 and sentenced each defendant to serve
two years on count III of the indictment to run consecu-
tively with the sentence imposed on the second count,
making a tofal term of imprisonment of three years for
each defendant and a fine of $1000.00 as to each.

Wherefore, appeliants pray that this their bill of excep-
flons be certified and approved as correct snd that the
same be transmitted to the United States Circuit Court of
Appeals for the Fifth Judicial Circuit, as provided by law.

This the 4th day of November, 1943.

CLINT W. HAGER,
J. F. KEMP,
ROBT. B. SHORT,

Attorneys for Appellants.

To the Honorable T. Hoyt Davis, United States Attorney
for the Middle District of Georgia:

You are hereby notified that pursuant to the rules
governing appeals in criminal cases in the United States
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Courts, that M. Claud Screws, Frank Edward Jones, and
Jim Bob Kelley (appellants herein) have this day filed in
the office of the Clerk of the District Court of {he United
States for the Middle District of Georgia, Albany Division,
their bill of exceptions and assignments of error therein.

This the 4th day of November, 1943..
CLINT W. HAGER,

J. F. KEMP,
ROBT. B. SHORT,
Attorneys for Appellants.

226 ACKNOWLEDGMENT OF SERVICE.

Service of the bill of exceptions in the above entitled
case is hereby acknowledged. Copy received.

This the 4th day of November, 1943.
T. HOYT DAVIS,
United States Attorney.

ORDER APPROVING BILL OF EXCEPTIONS.

The above and foregoing bill of exceptions is hereby ap-
proved and certified as correct.

I do further certify that said bill of exceptions contains
all of the evidence material to the issues adduced upon
the trial.

This the 4 day of November, 1943.
BASCOM S. DEAVER,
United States Judge.

Agreed to, this the 4th day of November, 1943.
T. HOYT DAVIS,
United States Attorney.
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227 ASSIGNMENTS OF ERROR.

(Title Omitted.)

Now come the defendants, M. Claud Screws, Frank
Edward Jones and Jim Bob Kelley, hereinafter referred
to as appellants and within the {ime required by law and
the rules of this Court governing appeals in criminal cases
and simultaneously with the filing of their bill of excep-
tions hereby respectfully make and file this their assign-
ments of error, and for assignment say:

L

That the Court erred in overruling the demurrers filed
to both counis of the indictment upon all the grounds set
forth in said demurrers and for all the reasons assigned

therein., (R. ..... )
2.

That the Court erred in overruling the motion made by
appellants at the conclusion of all the evidence for a di-
rected verdict as to each defendant upon both counts of
the indictment, upon each and every ground set forth in
said motion and for all the reasons assigned in the various
grounds of said motion for directed verdict. (R. ..... )

Wherefore, said appellants have appealed to the Circuit
Court of Appeals of the United States for the Fifth Judi-
cial Circuit and pray that this their assignments of error
be considered and sustained, and that the judgment of
conviction be reversed by said Court.

Dated: This the 4th'day of November, 1943,
CLINT W. HAGER,
J. F, KEMP,
ROBT. B. SHORT,

Attorneys for Appellants.
Filed: November 4, 1943.
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228 DESIGNATION OF RECORD.
(Title Omitted.)

To the Clerk of said Court:

We hereby designate the following papers and docu-
ments which we request be duly authenticated and sent
to the United States Circuit Court of Appeals for the
Fifth Judicial Circuit to be considered in the appeal of
said defendants, said documents are designated as follows:

1. The indictment.
2. Plea and verdict.

3. wentence of the ‘Court.

4. Demurrer to the indictment,

5. Order sustaining demurrer to count I and overruling
it as to counts Il and IIL.

6. Notice of appeal and grounds thereof.

7. Bill of exceptions together with acknowledgment
of service of the same.

8. Order approving bill of exceptions.
9. Cost bonds.

10. Assignments of error.

11. This designation of record.

i2, Clerk’s certificate.
CLINT W. HAGER,
~ J. F. KEMP,
ROBT. B. SHORT,

Attorneys for Appellants.
Filed: November 4, 1543,
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229 CLERK'S CERTIFIC{}TE.

In the District Court of the United States for the Middle
District of Georgia—Albany Division.

M. Claud Screws; Frank Edward Jones; Jim Bob Kelley,
Appellants,
VS. No. 1300, Criminal.
United States of America, Appellee.

United States, of America,
Middle District of Georgia.

I, GEORGE F. WHITE, Clerk of the District Court of
the United States in and for the Middle District of Geor-
gia, do hereby certify that the foregoing and attached 229
pages contain a true, full, complete and correct copy of
the original record, assignments of error, and all proceed-
ings had in the matter of M, Claud Screws, Frank Ed-
ward Jones and Jim Bob Kelley, Appellants, vs. United
States of America, Appellee, as specified in the designation
of contents of record on appeal of counsel herein and as

the same remains of record and on file in the Clerk's
Office of the said District Court at Albany, Georgia.

In Witness Whereof, I have hereunto set my hand and
the official seal of the said District Court at Macon, Geor-
gia, this 12th day of November, 1943,

GEORGE F. WHITE,
(George F. White)
(Seal) Clerk, United States District
Court, Middle District of
Georgia.
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[fol. 2177 That thereafter the following proceedings were
had in said cause in the United States Circuit Court of
Appeals for the BFifth Circuit, viz:

ARGUMENT AND SUBMISSION

Extract from the Minutes of December 15, 1943
No, 10834

M. Cravp ScreEws, Franxk Epwarp Jones and Jim Bos
KeLiey

versus
UNITED STATES OF AMERICA

On this day this cause was called, and, after argument
by J. F. Xemp, Hsq., for appellants, and T. Hoyt Dayvis,
Esq., United States Attorney, for appellee, was submitted
to the Court.

e e L I N

[fol. 218] Oriniow or TEE CoURT AND DissENTING OPINTON
or SiBLEY, Uircvurr Junee—FIiled January 14, 1944

Ix TR UNiTED STaTEs Circurr CoURT OF APPEALS FOR THE
Frerr CirculT

No. 10834

M. Cravp Scrrzws, Fraxx FEpwarp Jownes, and Jim Bos
Krriry, Appellants,

Versus
Uwirep StaTEs oF AMERICA, Appellee

Avppeal from the Distriect Court of the United States for
the Middle District of Georgia

(January 14, 1944)
Before Sisrey, HormEes, and WarLrLegr, Circuit Judges

Warrer, Circuit Judge:.

Appellants were indicted, tried, and convicted, for an
 alleged violation of Sec. 20 of. the Criminal Code, being

1—794
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Sec. 52, of Title 18, U. 8. C., and for a conspiracy to
violate said See. 52 of Title 18. It was alleged that the
Appellant Screws, while Sheriff of Baker County, Georgia,
[fol. 219] and Appellant Jones, while acting as a police-
man of the City of Newton, in Baker County, Georgis,
both aided and abetted by Appellant Kelley, did under
color of the law of (Reorgia arrest or cause one Robert Hall,
a negro citizen of the United States and of the State of
(eorgia, to be arrested, and brought into the Court House
vard of Baker County, where said Robert Hall was beaten
over the head with a blackjack by Defendants, from which

the death of the said Robert Hall resulted. The substan-
tive offense, alleged in Count 2, was that the Appellants
were acting under color of the law of the State of Georgia
and deprived the said Robert Hall of rights, privileges,
and immunities secured or protected by the Constitution
and laws of the United States, among other things the
right to be secure in his person and to be immune from
illegal assault and battery; the right and privilege not to
be deprived of life and hiberty without due process of law;
the right and privilege nof to be deprived of the equal
protection of the law; the right to be tried, upon the
charge upon which he was arrested, by due process of
law; and the right and privilege not to be subjected to
different punishments, by reason of his race and color,
than are prescribed for the punishment of other citizens.

Appellants challenged by demurrer the jurisdiction of
the Court below, asserting that in the killing of Hall and
the doing of the other acts charged in the indictment they
did not violate Section 52 of Title 18 because the rights,
privileges, and immunifies enumerated in the indictment
are ‘‘fundamental or matural rights’’ which do not have
their origin in the Constitution and laws of the United
States; that these matural and inaliemable rights find
their source in the sovereignty of the States, whose duty
it is to secure and protect these righfs, and that the beat-
ihg and klling of Hall deprived him of rights afforded by
[fol. 220] the State rather than by the Constitution and
laws of the United States; secondly, it was asserted that
the 14th Amendment to the Clonstifution was a prohibition
against deprivation by the Siaie of the life, hberty, or
property of any person without due process of law, or
against the deprivation by the State of the equal protection
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of the law to ahy person within its jurisdiction, and that the
prohibifion of the 14th Amendment were not appheable to
the individual or personal acts-of a citizen; and, thirdly,
that Section 52 could not be applied to situations where
a sheriff or other State officer was acting confrary to
and against the posifive prohibition of State law.

The third count in the indictment charged a conspiracy
to commit the offense charged in the second count.

Does Sec. 52, Title 18, U. 8. C., confer jurisdiction upon
the Federal Court to try a Sheriff, a pobiceman, and an-
other (who aided and abetted the two officers) for unlaw-
fully beating to death one under arrest and In custody
of such officers, on the theory that such beating and con-
sequent death was done under color of State law and was
a willful deprivation of rights, privileges, and immunities
secured or protected to the deceased by the Constitution
and laws of the United States?

The pertinent part of the 14th Amendment to the Con-
stitution provides: ‘*No State shall make or enforce any
law which shall abridge the privileges or immunities of
¢itizens of the United States; nor shall any State deprive
any person of life, liberty, or property without due process
of law; nor deny to any person within its jurisdietion the
equal protection of fthe laws.”” Seection 5 of the 14th
Amendment provides that: ‘‘The Congress shall have power
to,enforce, by appropriate legislation, the provisions of
this article’’, pursuant to which, and in order fo implement
[fol. 221] the 14th Amendment, Congress enacted what has
now come to be Sec. 52 of Title 18, U. S. C., which i1s as
follows: ‘

‘““Whoever, under color of any law, statute, ordinance,
regulation, or custom, willfully subjects, or causes to
be subjected, any inhahitant of any State, Tervitory,
or District to the deprivation of any rights, privileges,
or immunities secured or protected by the Constitution
and laws of the United States, or to different punish-
ments, palns, or penalfies, on account of such, inhabi-
tant being an alien, or by reason of his color, or race,
than are prescribed for the punishment of citizens, shall

be 1ined not more than $1,000, or imprisoned not more
than one year, or both.’’

See. 88, Title 18, U. S. C,, provides in substantial part
fhat if ‘“two or more persons conspire * * * {0 commit

2—104
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any offense against the United States, * * * and one
or more of such parties do any act to effect the object of
the conspiracy, each of the parties to sueh conspiracy shall
be fined not more than $10,000, or imprisoned not more
than two years, or both’’.

The lower Court properly overruled the demurrer to the
second and third counts of the indictment upon which the
Defendants were tried and convicted.

The right to the enjoyment of Iife and Iiberty is a funda-
mental or natural right, and is not derived from nor created
by the F'ederal Constitution.! Nevertheless, the 14th Amend-
ment was designed to safeguard and protect the individual
against the deprivation without due process of law of those
rights by the State rather than to create new rights in the
individual. Sec. 52 of Title 18 does not merely undertake
[fol. 222] to protect rights which are derived from the Fed-
eral Constitution but it undertakes té protect and make
secure any rights seeured or protected by the Federal Con-
stitufion and laws, and to that end makes eriminal the
wrongtul deprivation of any rights that are seeured or pro-
tected by the Constitution or laws of the United States.
Clearly the right to be secure in one’s person and to be
immune from illegal arrest and battery, or the right not
to be deprived of life or liberty without due process of law,
and the right to enjoy the equal protection of the laws, are
rights ‘‘secured or protected’ by the Constitution of the
United States, and this ground of the demurver was not
tenable.

The second, ground of the demurrer, to the effect that
the 14th Amendment was a prohibition against the dep-
rivation by the State of the constitutional righis covered
thereby, and that the prohibitions of the 14th Amend-
ment are not apphicable to individual or personal acts of
the cifizen, has as its base a fundamentally correct con-
cept.* However, See, 52 of Title 18, and the indietment
drawn thereunder, are not intended to cover personal
and individual aets of a cifizen in wrongfully depriving
another citizen of constitutional rights.®? The section would

! United States vs. Cruickshank, 92 U. S. 553.

#United States vs. Classie, 313 U, 8. 299; Virginia vs.
Rives, 100 U. S. 313; Hodges vs. United States, 203 U. S. 1.

*C. B. & Q. R. R. vs. City of Chicago, 166 U. S. 226 ; Hunt-
ington vs, City of New York, 118 Fed. 683,
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have no applicability to a citizen who acts without any
color of law, statute, ordinance, regulation, or custom of
the State, or not in the name or by the authority of the
State. The Act can only be applicable to one who acts
-under guise of authority of the State and thus brings
about the 1llegal deprivation of constitutional rights. The_
statute was not designed to reach and cannot be stretched
to reach the personal mmdividual act of one citizen toward
another when same 1s not done under color of State law,
[fol. 223] even though the,depriving actor were the holder
of public office.

In the present case the Sheriff contended both before
and during the trial that he was acting pursuant to a
warrant 1ssued commanding him to arrest and take into
custody Robert Hall for the alleged theft of a tire. A
warrant can issue and be served only under color or
authority, of law. A wvoid warrant, in the hands of the
Sheriff or his deputy, is color of autharit};r, and acts done
in the execution of such a warrant are done under color
of law. ™The deprlvatmn of the constitutional rights of
one citizen by another is not a violation of Section 52 and
becomes a violation only when the depriving citizen is
acting under color of law, as distinguished from acting
within the law.* A sheriff who, acting under a valid war-
rant 1n making a necessary and lawful arrest and who in
self-defense slays the person he seeks to arrest, has not
violated the section, but if a sheriff were acting only under
a pretext or color of law and in so doing unlawfully caused
the death of another, such sheriff would be amenable to
the section in question. The deprivation of liberty or
property or life under valid State law constitutes no
offense under the Act, but it is a deprivation of a con-
stitutional right under a mere pretense or color of law by
one pretending to act under the authority of the State
that calls the section into operation. In the instant case
there 1s evidence to the effect thaf the alleged warrant of
arrest was prepared by the Sheriff and was a spurious

L Ll

tec «Color of law? does not mean actual law. *“Color’ as
a modifier, In legal parlance, means ‘appearance as dis-
tinguished from reality’. Color of law means ‘mere
semblance of legal right’.”’ McCann vs. Des Moines, 174
U. S. 168 (text 175).
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afterthought. Be that as it may, he insisted that he was
acting under color of authority in making the arrest. As-
suming that the Sheriff was possessed of a valid warrant,
although there was evidence in the case to the contrary,
[fol. 224] the beating of a prisoner to death i1s not neces-
sarily an incident to the making of a lawful arrest. The
wrongful beating of a prisoner by an arresting officer acting
under a warrani, whether void or valid, is an unlawiul
deprivation of a right of a citizen of the United States
which the 14th Amendment protects, and which See. 52
makes a criminal offense, the constitutionality of which
section is not raised.

The jury has found, under the overwhelming weight of
the testimony, that the beating of the said Robert Hall to
his death by the Defendanis was without justification and
not in necessary self-defense and not in the exercise of
such force as was reasonably necessary to make a lawful
arrest or to repel an assault.

The third confention of Appellants is that the section
in question does not embrace the personal, unofficial, and
individual acts of one who holds an office unless those
acts were perpetrated under the guise or authority of
State law. It may be conceded that if the Sheriff gets
into an altercafion in a matter that is strietly personal
and wlhich has no connection with his official funcfions or
dutfies and which arises out of no claim or effort or color
of the exercise of lawful authority, the statute would not
apply. Certainly the State is not to be held responsible
for the unoificial and wholly personal acts of an individual
who merely happens to be Sheriff. If John Smith, who
happens to be Sheriff, is the owner of a house which he
rents to Bill Johnson, and he and Bill Johnson get into a
fight over the failure of Johnson to pay rent to Smith,
and In the fight Jobhnson is subjected to the loss of his
life, such act would nof call the Federal statute into opera-
tion. If 1s essential that the act of deprivation not only
be unlawful, but that it be committed under color or pre-
tense of law.

[fol. 2256] The 14th Amendment renders State statutes un-
constitutional which deny equal protection of the law, due
process of the law, ete, but See. 52 makes punishable
acts done by one under color or pretense of law which

result in the deprivation of rights protected by the Pederal
Constitution.

N
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j
The motion for directed verdict was based upon sub-

stantially the same grounds as were the demurrers, viz,
. the jurisdiction of the Court. We are of the opinion that
the Court below had jurisdiction, that the evidence over-
whelmingly supports the verdict of the jury, and that the
judgment of the lower Court should be atirmed.

Affirmed.

SisLey, Circuit Judge, Dissenting:

Horror at what happened in this case has, I think, inter-
ferred with a calm consideration of the law involved.
Certainly, if the evidence for the prosecution is credited,
the appellants ought to be in the penitentiary. The gues-
tion 1s, ought they to be in a penitentiary of the United
States?

Death resulted from the beating of a prisoner on the
head with a club. The prisoner’s loaded shotgun was at
hand, and one officer had- a pistol. No one attempted to
shoot the prisoner. When he appeared to be in a bad
condition he was taken at once by the sheriif into another
county to a hospital. I do not think it was a wilful murder,
but rather that it was involunftary manslaughter in the
commission of an unlawful act. The indictment does not
charge an intentional killing, and no such issue was sub-

mitted to the jury.

[fol. 226] What does the indictment charge? Count 2 1s
the kev count, being merely repeated in Count 3 as a con-
spiracy. In it there is an elaborate list of rights and im-
munities alleged to be secured and protected by the Four-
teenth Amendment of the Constitution, but these’ are
allegations of law. It is alleged that the defendants acted
under color of the law of Georgia and the City of Newton,
but no special act of the Legislature or ordinance of the
town 1s mentioned. The fact allegations are these: Screws,
being State Sheriff, and Jones, being a city police officer,
wilfully deprived Hall of his rights under the Fourteenth
Amendment, ‘“that is to say, the defendants arrested and
caused to be arrested said Hall * * * and then and
there unlawfully and wrongfully did assault, strike and beat
sald Hall about the head with human fists and a blackjack,
causing injuries which were the proximate and immediate
cause of his death’’. The arrest 1s not alleged to be un-
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lawful, but only the beating. Do these facts make a erime
against the Umited States? The affirmative answer 1s
sought in Section 20 of the Criminal Code, the applicable
words being: ‘“ Whoever under color of any law, statute,
ordinance, regulation or custom, wilfully subjects * * *
any inhabitant of any State, Territory or District to the
deprivation of any rights, privileges and immunities se-
cured or protected by the Constitution and laws of the
United States * * * 'shall be fined * * * or im-
prisoned * * * or both.”’

Who is protected? Amny inhabitant of any part of the
United States terrifory.

Who is punishable? Whoever acts under color of any
law or custom. The statute does not mention State laws,
or State customs, or State officers, but applies equally to
federal or territorial laws and customs and officers, and
indeed to all persons acting by virtue of any supposed
[fol. 227] law or custom, whether valid or invalid, The
statnte does not mention the IMourteenth Amendment and
does nof profess to be ‘‘appropriate legislation’’ to en-
force it. It takes hold of every person in the United States
and makes him a potential ecriminal if he aets under color
of any law or custom.

What does it forbid? Wilful deprivation of any right
secured or protected by the Constitution and laws of the
Unifed States. Wilful, I take it, means intentional, not by
accident or mistortune, Does it mean that a particular
clause of the Constitution was in mind, with a definite
intention to violate it? In this case there Is no reason
to suppose that Screws and Jones once thought of the
Fourteenth Amendment, or that they knew much or any-
thimg about i1t. The Jury were not instructed to make anv
such enquiry. The accused intentionally beat Hall, and
the jury were told that was enough, if not justified.

Now it 13 a common form of legislation to say that a
violation of any provision of a particular Aect shall be a
crime. The citizen has everyfhing before his eyes and
can readily know what he may not do. TFar more serious
would 1t be to attempt to make eriminal ‘‘every depriva-
tion of rights secured’’ even by one elaborate Act, say the
Interstate Commerce Act, or the National Labor Relatwm

Act. If this statufe had ccmﬁned 1tself to punishing State
officers for helping a State to deprive any person of life,
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liberty or property without due process of law, contrary
to the Fourteenth Amendment, which is the function here
assigned to it, it seems to me it would have been too vague
to make a good criminal statute, for not even the judges
on the bench know just what that portion of the Four-
teenth Amendment means, and ideas about it have changed
very greatly since Section 20 was first enacted. What it
does 18 to gather up every provision of the federal Constitu-
[fel. 228] tlon, and every provision of every federal statute
which may secure or protect any sort of personal, civil,
property or political right, and declare it {0 be a crime
to deprive anyone of his right. Who can enumerate what
rights are secured by the Bill of Rights of the Federal
Constitution? Or by the prohibitions against State action
in the original Constitution, or the Thirteenth, Fourteenth
and other Amendments? Or in such laws of the United
States as the Interstate Commerce Act, the National Labor
Relations Law, the Railway Labor Act, Federal Employers
Liability Act, War Risk Insurance Act, Harbor Workers
Act, Seamen’s Acts, Fair Labor Standards Act, and fifty
others? It scems to me that such wholesale eriminal legisla-
tion is not constitutionally possible, because there is in 1t
no ascertainable standard of guilt, and the right fo be
precisely informed of the things to be charged as erimes is

not practically preserved. Umted States vs. L. Cohen
Grocery Co., 260 U. S, 8L

The statutory words, takéen in their fnll sweep, would
involve startling consequences. Judges and prosecuting
officers, State and federal, tread on dangerous ground.
An intentional refusal to send for witnesses, to furnish
counsel, to grant a prompt trial, or a full indiectment, may
make them criminals. Many Federal Boards have made
many ‘‘regulations’’, some of which no doubt are contrary
to rights secured by the federal laws. Those who act
under color of such regulations are liable fo prosecution.
Every State Sheriff or United States Marshal who uses
force on a prisoner, every prison warden who. disciplines,
is liable to have to answer a federal immdictment, as to
whether his act was lawful, or only under color of law.
A warden censors a prisoner’s mail; does he deny his
rights under the postal laws? A law of Greorgla  permits
a landowner to impound trespassing cattle till damages
are paid. If under color of this law one impounds cattle
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[fol. 229] and then kills and eats them unlawfully, he 1s of
course a criminal under State law, but as he has, under color
of a law, taken property without due process of law he also
must suffer federal imprisonment. In this very case
Jones and Screws had, a few days before, apparently with-
out due process, taken Hall’s pistol. They might have
been federally indicted for that. When Hall was arrested
his shotgun was taken from his home, not in a search of
his person, but apparently without lawful warrant. This
was federally indictable. Policemen everywhere arrest
without warrant unlawfully. They are all guilty of wilfully
depriving the prisoner of hiberty without due process of
law, and indictable under this statufe, taken at its face
value.

But it is said the present is a clear case of deprivation
of rights, and a serious one because life was taken, even
if not wilfully taken. Who is to decide whether the right
is a clear one, or how serious the deprivation must be?
The judge and jury? Thus construed, the statute falls
squarely under the decision in the Cohen Grocery case,
SUPTra.

The only reasonable construction of the statute which
it seems to me could be upheld 1s that where one, know-
ing a law or regulation or custom is confrary to a right
secured by the federal Constitution or laws, wilfully under-
takes to enforce the law or regulation or custom, he shall
be punished. There is here no law or regulation or cus-
tom to beat a prisonmer, whife or black. It 1s lawful to
subdue one, if he resists or attacks the arresting officer.
That law is not contrary to any right federally secured.
1t is also a custom in Georgia fo strike one who calls you
to vour face a ‘“son of a bitch”’, but as the district judge
charged the jury in this cdse the privilege of resenting
such words does not extend to an arresting officer. There
[fol. 2301 is not shown here by allegation or evidence or
judicial notice any law, regulation or custom under color of
which Screws and Jones struck Hall unless, as they claimed,
to subdue him, which would not have deprived him of any
right. 'If they simply struck him unlawifully, as alleged,
they are liable on their official bonds, they are liable in
damages for assault and battery, and they are liable to
criminal prosecufion under Georgia law, and because of
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the fatal consequence, the prosecution may be for in-
voluntary manslaughter or perhaps murder. I do nof think
Seetion 20, if sustainable at all, can be applied to the case.

[fol. 2311 JUDGMENT
Kixtract from the Minutes of January 14, 1944
No. 10834
M. Crauvp Screws, Franx HEpwarp Jowes and Jim Bos
KeLLEY
Versus

UNITED STATES OF AMERICA

This cause came on to be heard on the transeript of the
record from the District Court of the United States for the
Middle District of Georgia, and was argued by counsel ;

On consideration whereof, It is now here ordered and
adjudged by this Court, that the judgment of the said
District Court in this cause be, and the same 1s hereby,
affirmed.

‘“Sibley, Circmit Judge, dissents.’”’
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Lfols, 232-23415] Prririon ror Reabsrine—Filed ‘Febru-
ary 2, 1944

IN THE
UNITED STATES CIRCUIT COURT OF APPEALS
FOR THE FIFTH CIRCUIT

M. CLAUD SCREWS,
FRANK EDWARD JONES; and
JIM BOB KELLHEY,

Apvellanis, |- No. 10834
vS. CRIMINAL CASE
UNITED STATES OF AMERICA,
A@pellee

MOTION FOR REHEARING
Now dome the appellants named above in the caption, and
within the time provided by law, and béfore thé remittitur
from this court has been sent down, and move the court for
a rehearing upon the following grounds, to wit:

GROUND 1.

Becausé the eonrthas overlooked or ignored sound and eon-
trollihe pringiples of laiw as announeed in the decision of the
Supreme Court of the United States in the ecase of':

Joseph B. Snowden v. Edward J. Hughes, et al
which was decided January 17, 1944, same being No. 57,

Qctober Term, 1943, which decision holds that,

““ A construction of the equal protectmn clause which

would find a violation of a federal right in every depar-
ture by state officers from state lawis not to be favored.?’

And which further holds that,

‘‘ Mére violation of a state statute does nofinfringe the
federal Constitution.”’
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And wherein (in concurring opinion) Mr. Justice I'rank-
furter said;

““It is not to be resolved by absfract considerations
such as the fact that every official whoe purports to wield
power conferred by a state is pro tanto the state. Other-
wise every illegal diserimination by a policeman on the
beat would be state action for purpose of suit in a federal
court.’”’

GROUND 2.

Becaunse the court has overlooked or ignored sound princi-
ples of law 1n holding that the act of a state arresting officer,
contrary to state law, amounts fo state action.

GROUND 3.

Because the court has overlooked or ignored sound prin-
ciples of law In holding that a Distriet Court of the United
States has original jurisdiction to try a state arresting officer
who takes the life of his prisoner, in a way and manner which
is confrary to state law.

GROUND 4.

Because the court has overlooked or ignored sound prin-
ciples of law in holding that a state officer acts under “‘color
of law?’’ merely because he is acting by virtue of his office,
even though he is not authorized by'law to commit said aet
and even though he acts contrary to law.

GROUND 5.

Becaunse the court has overlooked or ignored sound pi‘in-
ciples of law in holding that, ‘*The wrongful beating of a
prisoner by an arresting officer acting under a warrant,
whether void or valid, 18 an unlawful deprivation of a right

of a citizen of the Unifed States which the 14th Amendment
protects, and which Sec. 52 makes a ceriminal offense,’’

2
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GROUND 6.

Because the court has overlooked or ignored sound prin-
ciples of law in holding that where a state arresting officer

unlawiully strikes his prisoner, that he commits an offense
under Sec. 52 of Title 18, U. S. C.

IN CONCLUBSION, we respectfully submit that the court

erred in its opinion and decision and that a rehearing should
be granted.

Respectfully submitted,

. CLINT W. HAGER )
J. F. KEMP
ROBERT B. SHORT, .
Attorneys for Appellants.
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GEORGIA, FULTON COUNTY.

We, Clint W. Hager and J. F. Kemp, do certify that we are
of counsel for the appellants named in the within and fore-
ooing motion and do hereby certify that we have read the
within and foregoing motion for a rehearing and believe that
the court has overlooked certain well established principles
of law which, 1f considered, would require & different decision
from that rendered by the court and we further certify that
this motion is made in good faith and not for the purpose

of delay.

This the 31 day of January, 1944.

CLINT W. HAGER
J. B. KEMP
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[fol. 235] Orinion on RemrEArRING—F'iled February 18, 1944

Ixn 88 Untrep STAaTEs CrRourr COURT OF APPEALS FOR THE
Firra Circurt

No. 10834

M. Cravp Screws, Fraxx Hpwarp Jonms and Jmv Bos
Kriary, Appellants,

Versius

Uxtrep STaTES oF AMERICA, Appellee

Appeal from the Distriet Court of the United States for
the Middle District of Georgia

On Petition for Rehearing
(February 18, 1944)

Before Sibley, Holmes, and Waller, Circuit Judges

By the Court: The petition for rehearing n the above
styled cause is hereby denied.
Sibley, Circuit Judge, favors a rehearing.

[fol. 236] Warrer, Circuit Judge, specially concurring:

1t is my view that Section 52 of Title 18, U. S. (., 1s
an anti-diserimination statute, under which it must be
alleged and shown that' the deprivation of federal right
was on account of the alienage, race or color of the de-
privee, but the contrary was held i Umaited States w.
Classic, 318 U. 8. 299, which holding I, unapprovingly,
must follow, In the present state of the law, as con-
strued by the Supreme Court, the petition for rehearing
is properly denied. The recent ‘decision in Suowden v.
Hughes, decided Jan. 17, 1944, by that court, 1s not in
conflict with the views expressed by this court in the for-
mer opinion in this case.

3—794
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[fol. 237] OrpER DENYING REEEARING

Extract from the Minutes of Iebruary 18, 1944
No. 10834

M, Crauvp ScreEws, Frang Epwarp Jowes and Jmx Bos
KELLEY

Yersus

Uwrted STATES oF AMERICA

It is ordered by the Court that the pefition for rehear-
ing filed in this cause be, and the same is hereby, denied.

‘“Sibley, Circuit Judge, favors a rehearing.’
‘““Waller, Circuit Judge, specially concurs.”

[fol. 2381 Momion anp Opbper Stavine Mawnpare—I'iled
Hebruary 23, 1944

Ix TEE UNITED STAoTES CiRoUurr COURT OF APPEALS FOR THE
P Cmourr

No. 10834

M. Crauvp Screws, Franx Epwarp Jones, and JmM
Bop Krruey, Appellants,

V.

UxrreEp STATES oF AMERICA, Appellee

Now come M. Claud Screws, Frank Edward Jones and
Jim Bob Kelley, appellants in the above entitled case and
by and through their attorneys at law, Clint W. Hager,
J. F. Kemp and Robert B. Short, show fo this Honorable

Court the following facts:

| 1
ﬂaﬁ appellants were indicted by a Grand Jury of the

L *;nted States, impaneled and sworn in the Middle Distriet
Feanrgig, at the October Term A. D. 1942, of said court.
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2

That appellants were put on trial in the Albany Division
of the Middle District of Georgia, on the 4th day of October
1943, and on October 7, 1943 the appellants were found

onilty by the jury which tried them. -

3

That appellants prosecuted their appeal to this Honox-
able Court and on the 14th day of January 1944, this court

affirmed the judgment of the Distriet Court for the Middle
Distriet of Greorgia.

4

That within the time provided by.law appellants filed
their motion for a rehearing and on the 18th day of Heb-
ruary 1944 this Honorable Court entered an order denying
[fol. 239] said pefition for a rehearing.

D

Appellants now desire to file a petition to the Supreme
Court of the United States for certiorari to review the
judgment of this court and of the court below, for the pur-
pose of having the Supreme Court pass upon the questions
of law raised by appellants upon the hearing of the court
below and 1n this court.

6

That the mandate of this Honorable Court in the above
entitled cause, will be sent down to the District Court of
the United States for the Middle District of Georgia on
the 28th day of Hebruary, 1944, unless the same be stayed
by order of this court.

7

That appellants desire that said mandate be stayed for
a period of thirty days from the rendition of the order
entered by the court denying the petfition for & rehearing,
to-wit, from February 18, 1944, in order that they may pre-
pare their application for a writ of certiorari to the Su-
preme Court of the United States, and to have their said
application filed and served within the fime provided by

statute.
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Wherefore, appellants pray that this Honorable Court by
proper order, stay the mandate in said case for a period
of thirty days from February 18, 1944, as provided by law,
in order that appellants may prepare, perfect, file and
serve their petifion for writ of certiorari fo the Supreme
Court of the United States.

Clint W. Hager, J. F. Xemp, Robt. B. Short, At-
torneys for Appeliants.

Lfol. 240] I hereby certify that I am one of the attorneys
of record for movants in the foregoing motion and that if
is the intention of appellants to file a petition to the Su-
preme Court of the United States for a writ of certiorari.

I further certify that in good faith I believe that there are
meritorious and substantial questions of law that should
be presented in said petition for certiorari and that said
petition for cerfiorari is to be brought in good faith and
not for the purpose of delay.

J. F. Kemp, Attorney for Movants.

bl e

[fol. 2411 TUwitep StaTes Cmcurr Courr oF APPEALS FOR
tHE FrirrE CrroulT

No. 10834

M. Cravp Sorews, Fraxnk Howarp Jones, and Jim
Bos Krriey, Appellants,

veIrsus

UNITED STATES OF AMERICA, Appellee

On consideration of the application of the Appellants in
the above numbered and enfitled cause for a stay of the
mandate of this court therein, fo enable Appellants to
apply for and to obtain a writ of certiorari from the
Supreme Court of the United States, It Is Ordered that
the issue of the mandate of this court in said cause be and
the same is stayed for a period of thirty days, from
February 18, 1944 the stay to continue in force unfil the
final disposition of the case by the Supreme Court provided
that within thirty days from HFebruary 18, 1944 there shall
be filed with the clerk of this court the certificate of the
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clerk of the Supreme Court that certiorari petition and
record have been filed, and that due proolf of service of
notice thereof under Paragraph 3 of Rule 38 of the Su-
preme Court has been given. It is further ordered that
the clerk shall issue the mandate upon the filing of a copy
. of an order of the Supreme Court denying the writ, or upon
the expiration of thirty days from February 18, 1944, un-
less the above-mentioned certificate shall be filed with the
clerk of this court within that time.

Done at New Orleans, Lia., this 23rd day of February, 1944.
(Signed) E. R. Holmes, United States Circuit Judge.

[fol. 2421 Clerk’s C(Certificate to foﬁegqing transcript
omitted in printing.

[fol. 2431 SuvprEmE Courr oF THE UNITED STATES

OrpER Avrowing CrrriorarI—F1led April 24, 1944

The petition herein for a writ of certiorari to the United
States Circuit Court of Appeals for the Fifth Civewmit is

oranted.

And it is further ordered that the duly certified copy of
the transcript of the proceedings below which accompanied
the petition shall be treated as though filed in response to

such writ.

(3294)




