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Good Fences?

Good Luck

The open-fields doctrine gives government vast powers to invade nearly

96 percent of all US private land.

¢ BY JOSHUA WINDHAM AND DAVID WARREN

erry Rainwaters owns 136 acres of rural land in
northwest Tennessee. He lives on the property
with his son, rents a second house on the prop-
erty to long-term tenants, and farms the prop-

erty commercially. Because he values his privacy,
he has a locked gate posted with “no trespassing” signs at the
entrance to the property.

Nevertheless, for years Tennessee wildlife officers have entered
his land, roamed around in camouflage, spied on his son while he
was hunting, and even installed a surveillance camera in a tree—all
without consent, a warrant, or even probable cause.

The officers think they can treat Rainwaters’s private land like
public property because of a state statute that allows them to “go
upon any property, outside of buildings, posted or otherwise” to
enforce hunting regulations. This statute embodies a legal rule
called the open-fields doctrine, which gives government officials a
blank check to enter private land whenever and however they please.

During Prohibition, the U.S. Supreme Court held that the
Fourth Amendment—which typically requires officials to get
a warrant before searching private property—does not protect
“open fields.” Despite its name, the open-fields doctrine covers
far more than fields. It applies to nearly all private land that does
not immediately surround a home.

AN UNPRECEDENTED POWER

The Fourth Amendment restricts government officials’ power
to search people and their property. Specifically, it protects “the
right of the people to be secure in their persons, houses, papers,
and effects, from unreasonable searches.” When it applies, the
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Fourth Amendment typically requires officials to get a warrant
based on probable cause before conducting a search. Otherwise,
the search is unconstitutional.

Search cases, then, often turn on whether the Fourth Amend-
ment applies in the first place. Some cases are simple: If police
jump through your bedroom window and start looking around
for evidence, that’s plainly a “search” of a “house” that would
require a warrant. But other cases are harder, especially when
the Fourth Amendment’s text doesn’t supply an obvious answer.
Suppose, for example, that instead of jumping through your

Figure1
Land Not Protected by the Fourth Amendment

Land in Benton County, TN, with marked property lines, roads, and buildings (a),
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bedroom window, police jump over your fence and start roaming
around your farm. Do they need a warrant for that?

A century ago, the U.S. Supreme Court said no. In Hester v.
United States (1924), the Court considered a case in which federal
agents drove to a private farm, entered without a warrant, jumped
afence, and found a man with illegal whiskey. In a two-paragraph,
unprecedented opinion, the Court upheld the search because
“the special protection accorded by the Fourth Amendment to
the people in their ‘persons, houses, papers and effects’ is not
extended to the open fields.”

But the term “open fields” is a misnomer. The doctrine isn’t
limited to fields or other open areas. Instead, it applies to all
private land except for the small but ill-defined ring immediately
surrounding the home, called the “curtilage.”

Apart from curtilage, the open-fields doctrine gives govern-
ment officials free rein to invade private land. And that’s true
even if the land is used and marked as private. You could put up
a fence, post “no trespassing” signs, and use your land for private
purposes—from farming, to hunting, to nature walks with your
family—and none of it would matter. The open-fields doctrine
allows officials to enter at will.

MEASURING THE SCOPE

Nobody has ever quantified the scope of the open-fields doctrine.
In a way, that’s not surprising. The doctrine is so broad that the
simple answer to “How much private land does the doctrine
affect?” is “Most of it.” But we wanted a more precise answer, one
that shows, in concrete terms, how much land is unprotected.

To figure that out, we drew upon three publicly available
datasets:

m The US Geological Survey’s National Land Cover Database,
which captures land cover features like waters and roads for
every 30-meter by 30-meter block of land in the country.

m The US Geological Survey’s Protected Areas Database (Ver-
sion 3.0), which captures public and publicly accessible land.

m Microsoft’s database of buildings for all 50 states and Wash-
ington, DC, which captures the size and location of nearly
130 million structures.

We then used ArcGIS Pro, a mapping software, to analyze these
datasets. First, we excluded areas whose ownership or regulatory
status was either unknown or too variable to classify in a uniform
manner across all states: open waters, rivers, roads, public land, and
American Indian land. This allowed us to isolate all private land in
the country that a property owner might want shielded from gov-
ernment intrusion. Next, we used the mapping software to place a
buffer around each building to represent the protected curtilage area.

We made conservative assumptions to avoid overcounting pri-
vate land. We excluded all waters—including private waters—from
our analysis because water rights work differently in each state
and because the data did not distinguish between waters based
on legal status. We did the same with roads.

We likewise took care to avoid undercounting protected curti-
lage. Because curtilage is a squishy concept that depends on several
factors (proximity to the home, enclosure, domestic use, and visual
concealment), we assumed a generous curtilage area: 100 feet in
every direction, plus the building footprint. And because the data
did not distinguish homes from other buildings, we assumed that
all buildings have a protected curtilage area. (Where curtilage areas
overlapped, though, we counted them only once.)

excluding waters, roads, and public lands (b), and curtilage areas (c).
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Finally, we used U.S. Census Bureau data
to identify the percentage of rural land in
each state because we wanted to see how the
open-fields doctrine maps onto rural and
urban areas. For that calculation, we used the
Census Bureau’s definition of “rural,” which
essentially means any area that is not densely
populated or developed.

Figure 1 shows how our analysis works:
Panel 1(a) shows a sample of land, property
lines, and buildings (all in yellow) in Benton
County, TN (where Rainwaters lives). In 1(b),
the blacked-out areas indicate that waters,
roads, and public lands are excluded. Finally,
1(c) puts a 100-foot curtilage buffer (in green)
around each building. Notice in 1(c) how, even
after all these exclusions, most of the land in
each parcel gets no protection.

Using this methodology, we quantified the
open-fields doctrine’s real-world effects. Table
1 identifies total private land acres, maximum
protected private land acres (i.e., our generous
estimate of the land that would qualify as
curtilage under current Fourth Amendment
law), maximum protected land as a percentage
of total private land for each state, and per-
centage of land that is rural for the state and
for the country as a whole.

A CONTINENT-SPANNING CONCERN

Our findings show that the open-fields doc-
trine’s scope is massive. Even under a gen-
erous definition of curtilage, only about 4
percent of all private land qualifies for Fourth
Amendment protection under current law. In
other words, nearly 96 percent of all private
land in the country—about 1.2 billion acres—
is exposed to warrantless searches.

Our findings also show that the doctrine
has an outsized effect on rural land. Com-
pare 98 percent rural Vermont to its 63 per-
cent rural neighbor, Massachusetts. Because
Vermont has a greater share of private land
on larger parcels, a far smaller portion of its
land is eligible for Fourth Amendment pro-
tection—only about 5 percent compared to 24
percent in Massachusetts.

To illustrate this point, consider Figure 2.
On the left is a rural area of Vermont. Only
theland in green is eligible for Fourth Amend-
ment protection, leaving most land open to
warrantless searches by federal officials. On

Table1

Not Much Protection

Nationwide, only about 4 percent of private land is eligible for Fourth Amendment protection.

Acres of Private Land Eligible for Fourth Percentage
Private Land Amendment Protection of State that

Acres Percentage is Rural
Alabama 29,044,774 1,452,811 5.0% 95.9%
Alaska 56,474,715 53,095 0.1% 99.9%
Arizona 11,535,894 778,396 6.7% 98.1%
Arkansas 27,643,432 9523353 3.4% 97.9%
California 40,616,821 2,893,007 7.1% 95.0%
Colorado 34,527,193 782,756 2.3% 98.5%
Connecticut 2,197,108 555,108 25.3% 65.5%
Delaware 814,997 134,447 16.5% 78.3%
Florida 20,508,462 2,551,339 12.4% 85.2%
Georgia 31,093,271 2,236,600 7.2% 92.0%
Hawaii 1,647,999 82,199 5.0% 95.3%
Idaho 14,057,933 407,524 2.9% 99.4%
1llinois 32,009,993 1,697,851 5.3% 93.3%
Indiana 20,435,906 1,497,437 7.3% 93.2%
Towa 33,263,433 998,331 3.0% 98.2%
Kansas 49,284,204 755,486 1.5% 98.8%
Kentucky 22,220,004 1,256,591 5.7% 96.5%
Louisiana 23,011,237 987,398 4.3% 95.8%
Maine 14,870,838 426,206 2.9% 98.7%
Maryland 4,231,606 704,328 16.6% 81.8%
Massachusetts 3,150,435 765,236 24.3% 63.0%
Michigan 24,989,767 2,177,009 8.7% 93.8%
Minnesota 37,638,380 1,398,128 3.7% 97.9%
Mississippi 25,702,534 979,289 3.8% 97.8%
Missouri 38,844,642 1,585,168 4.1% 97.1%
Montana 48,181,431 367,884 0.8% 99.8%
Nebraska 46,307,704 540,751 1.2% 99.3%
Nevada 9,331,664 245,011 2.6% 99.3%
New Hampshire 3,610,765 314,274 8.7% 93.0%
New Jersey 2,766,770 803,822 29.1% 63.3%
New Mexico 32,398,054 387,507 1.2% 99.4%
New York 22,097,173 1,903,057 8.6% 91.9%
North Carolina 25,202,117 2,515,012 10.0% 90.8%
North Dakota 31,997,416 279,253 0.9% 99.7%
Ohio 22,733,359 2,312,593 10.2% 89.7%
Oklahoma 8,715,732 208,707 2.4% 98.1%
Oregon 24,184,144 675,438 2.8% 98.9%
Pennsylvania 21,175,650 2,088,107 9.9% 90.6%
Rhode Island 433,377 181,696 41.9% 63.6%
South Carolina 15,949,926 1,198,632 7.5% 92.1%
South Dakota 30,089,856 315,133 1.0% 99.7%
Tennessee 22,026,028 1,754,371 8.0% 93.1%
Texas 155,608,600 4,382,398 2.8% 96.6%
Utah 9,928,527 350,415 3.5% 98.9%
Vermont 4,358,038 207,428 4.8% 98.5%
Virginia 19,555,054 1,536,945 7.9% 93.3%
Washington 20,561,265 1,123,094 5.5% 96.4%
Washington, DC 17,033 13,283 78.0% 0.0%
West Virginia 12,872,796 493,124 3.8% 97.7%
Wisconsin 26,622,424 1,546,282 5.8% 96.7%
Wyoming 25,716,247 173,015 0.7% 99.8%
Total 1,242,256,725 54,025,328 4.3% 97.0%
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the right is a typically dense neighborhood in Boston where res-
idents might expect less privacy as they live closer to neighbors.
Yet, their small parcels give them the ability to protect their entire
lot from government intrusion.

REAL VICTIMS

As Rainwaters’s example shows, the open-fields doctrine affects
real people. In 2020, after years of intrusions onto his land by
state wildlife officers, he partnered with the Institute for Justice
to file a lawsuit arguing that Tennessee’s warrantless-entry stat-
ute violates the state’s constitution. And in 2022, a trial court
agreed, declaring that all private land is eligible for protection
in Tennessee and that the warrantless-entry statute is uncon-
stitutional. As of this writing, the case is on appeal before the
Tennessee Court of Appeals.

Josh Highlander has experienced similar intrusions. A few years
ago, he bought 30 private acres in rural Virginia, posted “no trespass-
ing” signs around the perimeter, and built a house there for his wife
and two young children. Despite its size, the land is in a residential
subdivision; Josh lives a few houses down from his parents. Like
Rainwaters, Highlander expects privacy on his land. He enjoys hunt-
ing, farming, and taking walks through the woods with his family.

But Virginia wildlife officers recently shattered Highlander’s
expectation of privacy. After issuing his brother a hunting citation
in a different county (which the brother is contesting), the offi-
cers took a guilt-by-association approach with Highlander. They
drove to a nearby cul-de-sac, donned full camouflage, walked right
past his “no trespassing” signs, and roamed around his property
looking for hunting violations. Eventually, they found a camera
he uses to monitor wildlife and seized it. The officers did not have
consent, a warrant, or probable cause, and they did not even issue
Highlander a citation based on their invasion.

To make matters worse, the officers scared his family. His wife
and young son were playing basketball in the yard when they saw
the officers—to them, strangers whose “leafy jackets” made them
look frightening—prowling around in their woods. They ran inside
screaming. For weeks after that, Highlander’s son was afraid to
play outside because he feared the “bogeyman” might be watching,

Now, Highlander is fighting back. Last year, he filed a lawsuit
with the Institute for Justice arguing that Virginia wildlife officers
have a statewide policy of invading private land without a warrant.
Like Rainwaters in Tennessee, Highlander argues that the federal
open-fields doctrine should not apply under his state’s constitu-
tion. The case is pending.

What happened to both landowners is all too common. Wild-
life officers across the country often enter private land and install
spy cameras, without consent or a warrant, to snoop for potential
hunting violations. Last year, in a story that went viral, officers
in Connecticut even attached a camera to a bear and let it roam
around private land to see what they could find.

Nor is the problem unique to hunting. Farm inspectors, environ-
mental inspectors, tax assessors, border police, ordinary police, and
even local code-enforcement officers use the open-fields doctrine to
invade private land—fenced, posted, or otherwise—without a warrant.

Given the spread of surveillance technology like traffic cameras,
it’s tempting to think the greatest threats to privacy arise in cities.
But for rural landowners, the open-fields doctrine poses at least
as grave a threat to their privacy.

WHAT STATES CAN DO

Short of overturning the federal open-fields doctrine, not much
can be done to rein in federal officials’ vast power to invade
private land. Still, a lot can be done at the state level to protect
private land from state officials. That’s because each state has its

Figure 2
Urban vs. Rural

Property owners in rural areas have Fourth Amendment protection on only a tiny fraction of their land, while those in dense urban areas often have

protection for their entire lot.

Vermont
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own constitution and laws that bind state

. . Table 2
officials. These can provide greater protec-
tion than the Fourth Amendment, which

sets only a minimum level of protection

State Protection

In Mississippi, Montana, New York, Oregon, Tennessee, Vermont, and Washington, all private
land is eligible for protection from abusive searches by state officials.

against unreasonable searches by all gov-
¢ official Acres of Private Land Eligible for Fourth | Private Land Eligible for State
ernment officials. Private Land Amendment Protection Constitutional Protection
One way to bolster state constitutional AT Percentage AT Percentage
protections for private land is to pursue lit-  pyesE—m— 25,702,534 | 979,289 3.8% 25,702,534 100.0%
igation, as Rainwaters and Highlander are
doine F e some stare consticy, _Montana 48,181,431 367,884 0.8% 48,181,431 100.0%
oing. For example, -
tionsghave searchpprovisions with language New York 22,097,173 1,903,057 8.6% 22,097,173 100.0%
that differs from the Fourth Amendment in Oregon 24,184,144 675,438 2.8% 24,184,144 100.0%
important ways. In Hester, the Court stressed _Tennessee 22,026,028 1,754,371 8.0% 22,026,028 100.0%
- >
that the Fourth Amendment protects only Vermont 4,358,038 207,428 4.8% 4,358,038 100.0%
“persons, houses, papers, and effects.” But Washington 20,561,265 1,123,094 5.5% 20,561,265 100.0%
15 states have search provisions that replace  Total 167,110,613 7,010,562 4.2% 167,110,613 100.0%

the word “effects” with “possessions,” a term

that courts in several states—including Mississippi, Vermont, and
Tennessee (in Rainwaters’s case)—have held includes land beyond
the curtilage. Other state constitutions use entirely different lan-
guage than the Fourth Amendment. Virginia, for example, has a
provision that protects “suspected places,” and Highlander is using
that language to argue that the open-fields doctrine should not
apply under the Virginia Constitution.

Other state constitutions mirror the Fourth Amendment.
State courts, though, are free to decide that the protection offered
by thatlanguage is broader than what the U.S. Supreme Court has
recognized. For example, in People v. Scott (1992), New York’s high
court became the first in the country to reject the federal open-
fields doctrine under a state provision that mirrors the Fourth
Amendment. The court held that “where landowners fence or
post ‘No Trespassing’ signs on their private property or, by some
other means, indicate unmistakably that entry is not permitted,
the expectation that their privacy rights will be respected and
that they will be free from unwanted intrusions is reasonable.”

So far, courts in seven states—Mississippi, Montana, New York,
Oregon, Tennessee, Vermont, and Washington—have rejected the
open-fields doctrine under their state constitutions. And that
makes a massive difference, at least when it comes to abusive
searches by state officials. Table 2—which draws from and builds
on Table 1—examines those seven states and compares the amount
of private land eligible for Fourth Amendment protection with
the amount of land eligible for state constitutional protection.
In total, it’s a difference of 160 million acres.

Another way to protect private land is through legislative reform.
State legislatures can pass laws that hold state officials to a higher
standard than the federal open-fields doctrine. The Institute for
Justice has a model bill, the Protecting Real Property from Warrant-
less Searches Act, that requires state officials to obtain a warrant
based on probable cause before searching private land without
consent except in a few limited circumstances like responding to a
life-threatening emergency or other threats to public safety.

Both methods—litigation and legislation—can effectively flip
state officials’ power to invade private land without a warrant
from vast to narrow. Montana provides a stark example. Thanks
to the state supreme court’s rejection of the open-fields doctrine
under the Montana Constitution, 100 percent of private land
in the state is eligible for protection against abusive searches by
state officials. Meanwhile, just 0.8 percent of private land receives
the same protection from federal officials. That’s a difference of
almost 48 million acres.

TIME TO REJECT THE OPEN-FIELDS DOCTRINE

For the past 100 years, the open-fields doctrine has given govern-
ment officials vast power to invade private land at will. Our analysis
finds that, in practice, the doctrine excludes at least 96 percent
of all private land in the country—nearly 1.2 billion acres—from
Fourth Amendment protection. As a result, countless Americans
have experienced shocking invasions of their property and privacy
rights. And, as government power expands, more officials enforcing
more regulations will use the doctrine to invade more private land.

Butallis not lost. Despite the federal open-fields doctrine, state
courts and legislatures have the power—today—to protect millions
of acres of private land from warrantless intrusions by state officials.
We urge state judges and lawmakers to do just that. B
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