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IN THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF MASSACHUSETTS  

 

  

ARIELLA and DAVID HELLMAN, on their 

own behalf and as next friends of their child, 

E.H.; and JOSH HARRISON and MIRIAM 

SEGURA-HARRISON, on their own behalf and 

as next friends of their child, H.H.,  

 

Plaintiffs,  

 

v.  

 

MASSACHUSETTS BOARD OF ELEMENTARY 

AND SECONDARY EDUCATION; KATHERINE 

CRAVEN, in her official capacity as Chair of the Board; 

MATT HILLS, in his official capacity as Vice-Chair of 

the Board; DR. ERICKA FISHER, in her official 

capacity as a member of the Board; ELA GARDINER, 

in her official capacity as a member of the Board; 

FARZANA MOHAMED, in her official capacity as a 

member of the Board; MICHAEL MORIARTY, in his 

official capacity as a member of the Board; DÁLIDA 

ROCHA, in her official capacity as a member of the 

Board; PAYMON ROUHANIFARD, in his official 

capacity as a member of the Board; MARY ANN 

STEWART, in her official capacity as a member of the 

Board; DR. PATRICK TUTWILER, in his official 

capacity as a member of the Board; DR. MARTIN 

WEST, in his official capacity as a member of the Board; 

RUSSELL D. JOHNSTON, in his official capacity as 

Acting Secretary of the Board and Commissioner of 

DESE; and MASSACHUSETTS DEPARTMENT 

OF ELEMENTARY AND SECONDARY 

EDUCATION,  

 

Defendants. 

 

 

 

 

Case No.______________ 

 

COMPLAINT 

  

NATURE OF THE ACTION 

1. School committees in Massachusetts have a statutory obligation to provide special 

education services to all children with special needs. Unfortunately, this obligation has been 

subverted by a regulation promulgated by the Defendant Massachusetts Board of Elementary and 
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Secondary Education (“Board”) and enforced by the Defendant Massachusetts Department of 

Elementary and Secondary Education (“DESE”). This regulation harms children whom the law 

requires the government to help by barring children whose parents enroll them in private schools 

from receiving services financed with state and local funds at their schools.  

2. Defendants’ regulation undermines Massachusetts’ guarantee that all students 

with special needs can receive special education services. But it also discriminates against 

children whose parents place them in private school. Unlike other children in Massachusetts, 

these children must leave their school and travel off-site to a public or “neutral” location just so 

they can access special education services. The effect of this regulation is that school districts 

can provide special education services throughout the Commonwealth except one place: the 

schools that these private school students actually attend. 

3. This regulation unconstitutionally discriminates against these children. It singles 

them out by requiring them—and only them—to access services outside of their schools. The 

regulation mandates this even as it permits children in public school—and even children that the 

government places in private schools—to receive services inside of their schools. Because this 

regulation infringes on the rights of parents to direct the upbringing of their children, including 

by placing them in private school, it is unconstitutional. 

4. It is also irrational: Traveling off-site to access special education services is 

impracticable in many, maybe even most, circumstances. In addition, since many services are 

required at the point of learning, they are effectively useless if the student is required to travel 

off-site to access them.  

5. But even where it is technically possible to travel off-site, doing so is unduly 

burdensome for students and their parents. Bouncing back and forth between school and some 
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“neutral” location is incredibly difficult for children with special needs, for many of whom 

structure and consistency is important. Being removed from class to access services is also 

stigmatizing for these children, who already face physical or emotional challenges. Time spent 

traveling rather than learning results in the children falling even further behind in their 

academics. Furthermore, many parents work outside the home, so they cannot spend time during 

the workday shuttling their children from location to location. Consequently, many students are 

forced to forgo special education altogether, despite their legal entitlement to it.  

6. The ban on services at private schools is unconstitutional for three reasons. First, 

it penalizes parents who exercise their constitutional right to direct the upbringing and education 

of their children by enrolling them in a private school, making it more difficult (and sometimes 

impossible) to access the services (and, in many instances, rendering the services useless), in 

violation of the Due Process Clause of the Fourteenth Amendment. Second, it treats similarly 

situated parents and children differently because of how some parents direct the upbringing of 

their children, in violation of the Equal Protection Clause of the Fourteenth Amendment. Third, 

to the extent that the source of substantive protection for the right of parents to direct the 

upbringing of their children by enrolling them in a private school is the Privileges or Immunities 

Clause, rather than the Due Process Clause, the ban abridges a privilege or immunity of 

citizenship. 

JURISDICTION AND VENUE  

7. Plaintiffs’ action, filed pursuant to 42 U.S.C. § 1983 and 28 U.S.C. §§ 2201(a) 

and 2202, seeks injunctive relief and a declaration that Defendants’ regulation barring students 

with special needs from receiving state- or locally funded special education services while inside 

private schools and Defendants’ denial of state- or locally funded special education services in 
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private schools that parents have chosen for their children is unconstitutional on its face and as 

applied to Plaintiffs. 

8. This Court possesses jurisdiction over this action under 28 U.S.C. §§ 1331 and 

1343(a)(3). 

9. Pursuant to 28 U.S.C. § 1391(b)(1) and (2), venue is proper in this judicial district 

because Defendants reside within it and the events giving rise to Plaintiffs’ claims occurred 

within it. 

PARTIES 

10. Plaintiffs Ariella and David Hellman live in Brookline, Massachusetts with their 

family. They send their child, E.H., to a private school. Ariella and David bring this action on 

their own and E.H.’s behalf. 

11. Plaintiffs Josh Harrison and Miriam Segura-Harrison live in Brighton, 

Massachusetts with their family. They send their child, H.H., to a private school. Josh and 

Miriam bring this action on their own and H.H.’s behalf. 

12. Defendants are the Board, as well as its officers and members in their official 

capacities, and the DESE and its commissioner, in his official capacity.  

13. By law, the Board “shall promulgate . . . regulations regarding educational 

programs for children with disabilities.” M.G.L. c. 71B, § 2. 

14. With 603 Code Mass. Regs. (“CMR”) 28.00, the Board promulgated a regulatory 

scheme that “governs the provision by Massachusetts public schools of special education and 

related services to eligible students and the approval of public or private day and residential 

schools seeking to provide special education services to publicly funded eligible students.” 603 
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CMR 28.01(2). It did so pursuant to its authority under M.G.L. c. 69, § 1B and c. 71-B, § 2. See 

603 CMR 28.01(1) (explaining its sources of authority). 

15. The Defendant Board and its members have the responsibility and practical ability 

to ensure that the Board’s regulations, policies, and powers are implemented in accordance with 

the U.S. Constitution. 

16. Defendant Katherine Craven is Chair of the Board and is sued only in her official 

capacity.  

17. Defendant Matt Hills is Vice-Chair of the Board and is sued only in his official 

capacity.  

18. Defendant Dr. Ericka Fisher is a member of the Board and is sued only in her 

official capacity.  

19. Defendant Ela Gardiner is a member of the Board and is sued only in her official 

capacity.  

20. Defendant Farzana Mohamed is a member of the Board and is sued only in her 

official capacity.  

21. Defendant Michael Moriarty is a member of the Board and is sued only in his 

official capacity.  

22. Defendant Dálida Rocha is a member of the Board and is sued only in her official 

capacity.  

23. Defendant Paymon Rouhanifard is a member of the Board and is sued only in his 

official capacity.  

24. Defendant Mary Ann Stewart is a member of the Board and is sued only in her 

official capacity.  
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25. Defendant Dr. Patrick Tutwiler is a member of the Board and is sued only in his 

official capacity.  

26. Defendant Dr. Martin West is a member of the Board and is sued only in his 

official capacity.  

27. Defendant Russell Johnston is Secretary to the Board and is sued only in his 

official capacity. Defendant Johnston is also the Acting Commissioner of DESE and is sued in 

that official capacity, as well. 

28. Defendant DESE has the power to enforce regulations promulgated by the Board. 

603 CMR 28.03(6). 

29. DESE “may withhold funds for special education from cities, towns, school 

districts, or private schools or agencies that do not comply with regulations or statutes related to 

special education.” Id.  

30. DESE has the responsibility and practical ability to ensure that the Board’s 

regulations, policies, and powers are implemented in accordance with the U.S. Constitution. 

31. By law, DESE is “under the supervision and management of” Defendant 

Johnston. M.G.L. c. 69, § 1A. 

32. Defendant Johnston receives a salary set by the Board and acts as “secretary to the 

board, its chief executive officer and the chief state school officer for elementary and secondary 

education.” Defendant Johnston may also “exercise” the authority of the board “whenever in its 

judgment such delegation may be necessary or desirable.” The Board also has the power to 

“recommend[]” and “remove” Defendant Johnston. M.G.L. c. 15, § 1F. 
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33. With the approval of the Board, Defendant Johnston is required to “establish such 

bureaus and other offices and employ such staff and consultants as may be necessary for the 

proper and efficient administration of the department.” M.G.L. c. 69, § 1A. 

34. Defendant Johnston’s responsibilities include the mandate to “monitor the 

implementation of independent evaluations of students with disabilities” and “assess the 

effectiveness of special education programs developed by school districts and charter schools.” 

Id.  

FACTUAL ALLEGATIONS 

Massachusetts lawmakers have guaranteed all students with special needs an individual 
entitlement to special education and related services. 

 
35. Massachusetts guarantees students with special needs that no matter where they 

attend school, their local school committee will provide them with special education services. 

M.G.L. c. 71B, § 3. Massachusetts effectuates this guarantee by requiring “the school committee 

of every city, town or school district” in the Commonwealth to “identify the school age children 

residing therein who have a disability.” Id. A school age child with a disability is a child who is 

aged 3–21, is “in a public or non-public school setting,” has not earned a high school diploma, 

and, because of a disability or combination of disabilities, “is unable to progress effectively in 

regular education and requires special education services.” M.G.L. c. 71B, § 1. 

36. Once a student has been identified as having a disability, the committee must 

“diagnose and evaluate” the child’s special needs, “propose a special education program to meet 

those needs,” and “provide or arrange for the provision of such special education program.” 

M.G.L. c. 71B, § 3. In providing or arranging for a special education program, the school 

committee must “pay for such special education personnel, materials and equipment, tuition, 
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room and board, transportation, rent and consultant services as are necessary for the provision of 

special education.” M.G.L. c. 71B, § 5.  

37. Massachusetts also requires that students with disabilities be educated in the 

“least restrictive environment.” M.G.L. c. 71B, § 1. This means that “to the maximum extent 

appropriate, children with disabilities, including children in public or private institutions or other 

care facilities, are educated with children who are not disabled.” Id. It is “only when the nature 

or severity of the disability of a child is such that education in regular classes . . . cannot be 

achieved satisfactorily” that the child can be removed “from the regular educational 

environment,” attend “special classes,” or receive “separate schooling.” Id. (emphasis added).  

38. Taken as a whole, Massachusetts disability law is more generous than its federal 

counterpart, the Individuals with Disabilities Education Act, (“IDEA”) Act, 20 U.S.C. §§ 1400 et 

seq. Federal law sets a baseline, or “minimum,” standard that a child’s special education be 

“reasonably calculated to enable the child to receive educational benefits.” Frank S. v. Sch. 

Comm. of the Dennis–Yarmouth Reg’l Sch. Dist., 26 F. Supp. 2d 219, 226 (D. Mass. 1998) (citing 

cases). By contrast, Massachusetts law requires that a child’s special education “must be 

reasonably calculated to assure the child’s maximum possible development in the least restrictive 

environment.” Id. (emphasis in original).  

39. Also unlike federal law, Massachusetts law provides all children with 

disabilities—including children whose parents enroll them in private schools—with an individual 

right to special education services. M.G.L. c. 71B, § 3. By contrast, federal law provides no such 

individual right for children with disabilities whose parents enroll them in private schools. 

Instead, federal law requires local education agencies to use a proportionate share of federal 

funds received under Part B of the IDEA, 20 U.S.C. § 1412(a)(10)(A), to provide special 
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education and related services for the group of children with disabilities who are enrolled by 

their parents in private schools. Which of the children in that group receive services, and what 

services they receive, are decisions left to the discretion of local education agencies; thus, no 

child parentally placed in a private school has an individual right to a particular level—or to 

any—special education services under the IDEA. Id. Under Massachusetts law, by contrast, such 

children do have an individual entitlement. M.G.L. c. 71B, § 3. 

Massachusetts regulators have made it all but impossible for certain students to receive the 

entitlement that Massachusetts law guarantees. 

 

40. Despite the generous nature of Massachusetts disability law, the Board has 

promulgated regulations—and DESE enforces those regulations—that single out and impose a 

blanket “place” restriction that bars children whose parents enroll them in private schools from 

receiving state- or locally funded special education services at their private schools. 603 CMR 

28.03(1)(e)(3). By contrast, the Board has not mandated a similar restriction for children whom 

school committees have placed in private schools, such as when school committees provide for a 

child’s “special education in an approved private day or residential school,” M.G.L. c. 71B, § 5, 

or “enter into an agreement with any . . . private school, agency, or institution to provide the 

necessary special education within the city, town or school district.” M.G.L. c. 71B, § 4.  

41. The “place” restriction uniquely applies to children whose parents enroll them in 

private schools. Again, there is no similar restriction on children in public schools or children 

who have been enrolled in a private school by their school committee. Thus, if the government—

via a school committee—decides to send a child to a private school, the child gets all the benefits 

to which she is entitled. But if a parent decides to send a child to a private school—that is, if a 

parent exercises her constitutional right to enroll her child in a private school—then those 

benefits are severely restricted.  
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42. The Board effectuates the “place” restriction by requiring that, in the case of 

parentally placed private school students, “school districts shall ensure that special education 

services funded with state or local funds are provided in a public school facility or other public 

or neutral site.” 603 CMR 28.03(1)(e)(3). By contrast, “[w]hen services are provided using only 

federal funds, services may be provided on private school grounds.” Id. Practically speaking, this 

means that parentally placed private school students can receive state- or locally funded special 

education throughout the Commonwealth so long as it is not in one place: the school that they 

attend.  

43. Upon information and belief, the Board promulgated these regulations to comply 

with the state constitutional bar on “aiding any . . . primary or secondary school . . . not publicly 

owned and under the exclusive control” of the Commonwealth. Massachusetts Const. amend. art. 

XVIII, § 2. See also 603 CMR 28.03(1)(e)(1) (“The school district shall provide to such students 

genuine opportunities to participate in the public school special education program consistent 

with state constitutional limitations.”). 

44. Because of Defendants’ regulation, children whose parents enroll them in private 

school are barred from receiving state- or locally funded special education to which they are 

entitled by law within the private school their children attend.  

45. Because Defendants impose and/or enforce this regulation, parents who enroll 

their children in private school face irrational obstacles to obtaining special education for their 

children, pay out of pocket for special education their children are entitled to by law, and/or 

entirely forgo the special education that their children require and to which they are lawfully 

entitled. 
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INJURIES 

The impact of the regulation on Ariella and David Hellman. 

46. Plaintiffs Ariella and David Hellman have chosen to send their son, E.H., to the 

Maimonides School, a private elementary school, in Brookline. Because Ariella and David have 

elected to send E.H. to a private school, he may not receive state- or locally funded special 

education services at school. Ariella and David have thus been penalized by Defendants for 

exercising their constitutional right to direct the upbringing and education of their child by 

enrolling him in a private school.  

47. Ariella and David’s son has required special education services for years. When 

E.H. was four years old, Ariella and David noticed that E.H. had trouble with anxiety and 

concentrating and took him to get tested. Those tests—followed by later tests—revealed that 

E.H. has ADHD. Although E.H. is a bright and friendly boy, ADHD affects his ability to learn. 

For example, ADHD makes it challenging for him to complete his tasks at hand and to work 

independently. These issues make life harder for him and he will need services for the 

foreseeable future. 

48. The Public Schools of Brookline (“PSB”) have provided E.H. with an 

Individualized Education Program (“IEP”) since he was in preschool. An IEP provides children 

and their parents with a program of special education services and the services that the child 

needs to thrive that are specifically designed to meet the child’s needs. 600 CMR 28.02.  

49. In his latest IEP, PSB recommended E.H. receive three services with varying 

frequencies. For example, PSB determined he needs two hours of academic support throughout 

each week of school, as well as thirty minutes of counseling and learning-center time each week. 
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In total, over the course of a single week of school, PSB recommends he receive three hours of 

special education and related services.  

50. Because of Defendants’ regulation, E.H. has been unable to get state- or locally 

funded services—to which he is entitled—at the private schools he has attended. For example, 

after E.H. received his first IEP, Ariella and David tried to get him the services that it prescribed. 

But Ariella and David are working parents. So, for E.H. to access his services, they would have 

to leave their jobs during the day and spend hours transporting E.H. from his preschool to the 

sites where services would be provided. This was not possible because their jobs did not enable 

them to cart their son to and from school multiple times per week. Thus, because it was 

impossible for E.H. to receive the services he needed at the private school Plaintiffs wanted him 

to attend, they made the difficult choice to enroll him in a public school so he could access 

services.  

51. Despite the fact that E.H. could receive his IEP services at his public school, 

Ariella and David knew it was not the best educational environment for him, so they later 

withdrew him from public school and enrolled him in Maimonides. Ariella and David chose to 

send E.H. to Maimonides, in part, because they are Jewish. They observe Jewish law and want 

their children to receive an education informed by Judaism. They do not wish to be penalized 

because they have chosen to educate him outside of the public school system. But the 

unfortunate truth is that their family has been penalized for years, and they are penalized now.  

52. Today, the only way E.H. can receive the services to which he is entitled is if he is 

transported to and from his school multiple times per week.  

Case 1:24-cv-11200   Document 1   Filed 05/06/24   Page 12 of 25



13 

53. Traveling to and from a public or “neutral” location multiple times per week 

would be unduly disruptive and burdensome for E.H., whose most recent evaluation emphasized 

that he is “easily overwhelmed by his workload.” 

54. Being removed from Maimonides and transported to a public or “neutral” location 

multiple times per week would be stigmatizing and stressful for E.H., whose most recent 

evaluation identified his problems with “anxiety and frustration.” 

55. Time spent traveling rather than learning and interacting with classmates would 

interfere with E.H.’s educational tasks and thereby detract from the educational benefit he would 

receive by continuing to attend school full-time at Maimonides. 

56. Likewise, time spent at a public or “neutral” location rather than Maimonides 

would detract from the education at the religious school that was Ariella and David’s 

conviction—and right—to provide E.H. 

57. Because parentally placed private school children are not entitled to receive state- 

or locally funded services at their schools, Ariella and David would have to incur significant out-

of-pocket expenses to provide services at school for E.H. that are not provided through 

Gateways: Access to Jewish Education (“Gateways,” explained below in paragraph 60). 

58. Because parentally placed private school kids are not entitled to receive 

transportation to their services, see 600 CMR 28.05(5)(a), Ariella and David would have to incur 

significant expenses shuttling E.H. to and from his school. 

59. Ariella and David simply want E.H. to attend a school where he can access the 

special education services he is legally entitled to and receive an education that will shape his 

character in accordance with their family’s beliefs. Yet because of Defendants’ regulation, they 

are in a position where their son attends a school where he can only access one of those things.  
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60. Fortunately, over the years, E.H. has been able to receive some—but not all—of 

the services he requires through Gateways. This is a nonprofit organization that provides services 

to students in the Jewish community. Since Massachusetts regulations forbid state and local 

public funds from financing special education services for parentally placed students at their 

private schools, Gateways frequently steps into the void and provides those services instead, 

financed through private donations and federal monies, or “proportionate share” funds, that have 

been disbursed by PSB, in accordance with the IDEA. However, as noted above, IDEA does not 

provide an individual right to parentally placed private school students. Consequently, E.H. does 

not receive all the special education services that PSB acknowledges he requires.   

61. Thus, even though Gateways is helpful, it cannot do everything. Indeed, there is 

no guarantee that E.H. will receive any, let alone all, the services that are recommended by his 

IEP. Instead, each year Ariella and David hope that Gateways can generate enough money and 

then allocate a portion of it toward E.H.’s special education services. So far, Ariella and David 

have been fortunate because Gateways has been able to provide some of the services that E.H. 

needs. But that still means that he forgoes other services each year. Making matters more 

complicated, Ariella and David have learned that, in the future, Gateways may not be able to 

provide the same level of services that it currently provides.  

62. In short, because of Defendants’ regulation, Ariella and David are forced to make 

a choice: Do we send E.H. to a public school, where he can receive all the services to which he is 

entitled but not get the education that is best for him, or do we provide him with the best 

education for him but forgo the services to which he is entitled? 

63. Because traveling to and from a public or “neutral” location would have been 

impracticable, unduly burdensome, disruptive, stigmatizing, stressful, inefficient, and 
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counterproductive; and would have thwarted Ariella and David’s conviction to educate E.H. at a 

Jewish, rather than public, school, Ariella and David decided to forgo the services financed with 

state and local funds.  

The impact of the regulation on Josh Harrison and Miriam Segura-Harrison. 

64. Plaintiffs Josh Harrison and Miriam Segura-Harrison have chosen to send their 

son, H.H., to Shaloh House, a private elementary school, in Brighton. Like the Hellman 

Plaintiffs, Miriam and Josh have been penalized by Defendants for exercising their constitutional 

right to direct the upbringing and education of their child by enrolling him in a private school. 

65. Miriam and Josh’s child has required special education services for years. When 

H.H. was five years old, Miriam and Josh took him to a specialist at Boston Public Schools 

(“BPS”) to get tested. He later received an IEP from BPS. 

66. H.H.’s current IEP states that he has ADHD, developmental coordination 

disorder, and a reading impairment (dyslexia). ADHD makes it difficult for H.H. to concentrate 

and the developmental disorder means that his fine motor skills are not at the same level as most 

kids his age. That means that he sometimes has trouble doing things like getting dressed or 

playing games with his friends. His social-emotional delays make it more challenging for him to 

respond appropriately in everyday situations. Despite these issues, H.H. is bright and motivated 

to overcome the challenges he faces.  

67. In his most recent IEP, BPS recommended he receive four services with varying 

frequencies. For example, BPS determined he needs four hours of self-regulation instruction 

each week, along with nearly two hours of instruction in reading, occupational therapy, and 

psychological services. In total, BPS recommends he receive over nine hours of special 

education services each week.  
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68. Miriam and Josh have chosen to send H.H. to Shaloh House, in part, because they 

are Jewish. They observe Jewish law and want their child to receive an education informed by 

Judaism. But because Miriam and Josh chose to educate H.H. at Shaloh House, they have been 

penalized for educating him outside the public school system. They can send H.H. to a public 

school where he can receive all the services he requires but not get the education that is best for 

him, or they can provide him with the best education for him but forgo some of the services he 

needs.  

69. Thus, because of Defendants’ regulation, H.H. has been unable to get state- or 

locally funded services—to which he is entitled—at his school.  

70. Indeed, the only way H.H. could receive the services to which he is entitled is if 

he were transported to and from his school multiple times per week.  

71. Traveling to and from a public or “neutral” location multiple times per week 

would be unduly disruptive and burdensome for H.H., whose most recent evaluation emphasized 

that “he needs constant redirection at school.” 

72. Being removed from Shaloh House and transported to a public or “neutral” 

location multiple times per week would be stigmatizing and stressful for H.H., whose most 

recent evaluation identified his problems with anxiety and withdrawal. 

73. Time spent traveling rather than learning and interacting with classmates would 

interfere with H.H.’s educational tasks and thereby detract from the educational benefit he would 

receive by continuing to attend school full-time at Shaloh House. 

74. Likewise, time spent at a public or “neutral” location rather than Shaloh House 

would detract from the education at the religious school that was Miriam and Josh’s 

conviction—and right—to provide H.H. 
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75. Because parentally placed private school children are not entitled to receive state- 

or locally funded services at their schools, Miriam and Josh would have to incur significant out-

of-pocket expenses to provide services at school for H.H. that are not provided through 

Gateways. 

76. Because parentally placed private school children are not entitled to receive 

transportation to their services, see 600 CMR 28.05(5)(a), Miriam and Josh would have to incur 

significant expenses shuttling H.H. to and from his school. 

77. Like Ariella and David’s son, H.H. can receive some—but not all—of the 

services he requires through Gateways. But due to Defendants’ regulation, he is unable to receive 

all the services he requires, and Miriam and Josh must choose between a school where he can 

receive all the services to which he is entitled but not get the education that is best for him, or a 

school that provides the best education for him without all the services to which he is entitled. 

78. Because traveling to and from a public or “neutral” location would have been 

impracticable, unduly burdensome, disruptive, stigmatizing, stressful, inefficient, and 

counterproductive; and would have thwarted Miriam and Josh’s conviction to educate H.H. at a 

Jewish, rather than public, school, Miriam and Josh decided to forgo the services financed with 

state and local funds.  

Defendants’ regulation injures Plaintiffs by infringing on their fundamental right to direct the 

upbringing of their children. 

 

79. The United States Supreme Court has recognized the “fundamental” right of 

parents to “direct the education and upbringing of [their] children.” Washington v. Glucksberg, 

521 U.S. 702, 720 (1997). That right includes, specifically, the right of parents to send their child 

to a private school. Pierce v. Soc’y of Sisters, 268 U.S. 510, 535 (1925). 
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80. Because Defendants collectively impose and/or enforce the regulation barring the 

provision of state- or locally funded special education in private schools, Plaintiffs must remove 

their children from school to obtain special education, pay out of pocket for the special education 

their children are entitled to by law or, in the alternative, entirely forgo special education. 

81. But for 603 CMR 28.03(1)(e)(3), E.H.’s and H.H.’s school committees would be 

required to provide their IEP services in the “least restrictive environment,” which means, “to the 

maximum extent appropriate,” without “special classes, separate schooling, or other removal . . . 

from the regular educational environment.” M.G.L. c. 71B, § 1; see also 603 CMR 28.02 

(defining “Least Restrictive Environment”). 

82. For E.H. and H.H., the “regular educational environment[s]” are the schools that 

they attend, M.G.L. c. 71B, § 1, and but for 603 CMR 28.03(1)(e)(3), they would be able to 

receive their IEP services, “to the maximum extent appropriate,” in their schools. Because of 603 

CMR 28.03(1)(e)(3), E.H. and H.H. are unable to attain the services on the terms that Defendants 

mandate for all students who are entitled to special education services simply because their 

parents enrolled them in private schools. See 603 CMR 28.03(1)(e)(4) (“Special education 

provided by the school district to a private school student shall be comparable in quality, scope, 

and opportunity for participation to that provided to public school students with needs of equal 

importance.”) 

CLAIMS FOR RELIEF 

Count I: Substantive Due Process 

83. By this reference, Plaintiffs incorporate each and every allegation set forth in 

paragraphs 1 through 82 of this Complaint as though fully set forth herein. 
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84. The Due Process Clause of the Fourteenth Amendment to the U.S. Constitution 

provides, “No State shall . . . deprive any person of life, liberty, or property, without due process 

of law.” U.S. Const. amend XIV. 

85. The Due Process Clause applies to states and their subdivisions and 

municipalities. 

86. Among the liberties protected by the Due Process Clause is the right of parents to 

control and direct the education and upbringing of the children under their control. This right is 

“fundamental.” See, e.g., Washington v. Glucksberg, 521 U.S. 702, 720 (1997); Troxel v. 

Granville, 530 U.S. 57, 66 (2000) (plurality); Stanley v. Illinois, 405 U.S. 645, 658 (1972); 

Pierce v. Soc’y of Sisters, 268 U.S. 510 (1925). 

87. The government may not condition a benefit on a person’s non-exercise of a 

constitutional right, including the right to direct the upbringing of one’s child. Cf. Koontz v. St. 

Johns River Water Mgmt. Dist., 570 U.S. 595, 604 (2013) (“[T]he government may not deny a 

benefit to a person because he exercises a constitutional right.” (quoting Regan v. Tax’n With 

Representation of Wash., 461 U.S. 540, 545 (1983))). 

88. On its face and as applied to Plaintiffs, 603 CMR 28.03(1)(e)(3)’s prohibition on 

the provision of special education services to parentally placed private school students at their 

private schools penalizes parents by making it extremely difficult—even impossible—for their 

children to access services. By making access to these services difficult or impossible for 

children whose parents enroll them in private schools, Defendants penalize parents for exercising 

their constitutional right to send their children to private school.  

89. Defendants have no compelling, substantial, or even legitimate interest in making 

it more difficult for children whose parents enroll them in private school to receive state- or 
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locally funded special education services while providing the same for children in public school, 

as well as for children that school committees place in private schools. 

90. Defendants’ regulation is not narrowly tailored to achieve, substantially related to, 

or rationally related to, any governmental interest Defendants purport to have. 

91. On its face and as applied to Plaintiffs, 603 CMR 28.03(1)(e)(3) violates the Due 

Process Clause of the Fourteenth Amendment to the U.S. Constitution insofar as it prohibits the 

provision of special education services based on how parents choose to educate their children 

and therefore violates the Due Process Clause of the Fourteenth Amendment to the U.S. 

Constitution insofar as it penalizes parents who enroll their children in private schools. 

Count II: Equal Protection of the Laws 

92. By this reference, Plaintiffs incorporate each and every allegation set forth in 

paragraphs 1 through 82 of this Complaint as though fully set forth herein. 

93. The Equal Protection Clause of the Fourteenth Amendment to the U.S. 

Constitution provides, “No State shall . . . deny to any person within its jurisdiction the equal 

protection of the laws.” U.S. Const. amend XIV. 

94. The Equal Protection Clause applies to states and their subdivisions and 

municipalities. 

95. The Equal Protection Clause prohibits the government from discriminating 

against a person for “the exercise of a fundamental right.” Zablocki v. Redhail, 434 U.S. 374, 388 

(1978). 

96. Parents have a “fundamental” right to “direct the education and upbringing of 

their children.” Washington v. Glucksberg, 521 U.S. 702, 720 (1997). 
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97. The Equal Protection Clause prohibits government from making it “more difficult 

for one group of citizens than for all others to seek aid from the government.” Romer v. Evans, 

517 U.S. 620, 633 (1996). 

98. By denying children and their parents the ability to receive state- or locally 

funded special education services in private schools while allowing the same for children in 

public schools and children whom school committees place in private schools, 603 CMR 

28.03(1)(e)(3) discriminates against Plaintiffs based on how they choose to direct the education 

of their children. 

99. By making it more difficult—sometimes impossible—for parentally placed 

private school students than all others to seek and obtain aid from the government, 603 CMR 

28.03(1)(e)(3) discriminates against Plaintiffs based on how they choose to direct the education 

of their children. 

100. Defendants have no compelling, substantial, or even legitimate interest in denying 

state- or locally funded special education services for children in private schools while providing 

the same for children in public schools, as well as for children whom school committees place in 

private schools. 

101. Defendants’ regulation is not narrowly tailored to achieve, nor is it substantially 

or even rationally related to, any governmental interest Defendants purport to have. 

102. On its face and as applied to Plaintiffs, 603 CMR 28.03(1)(e)(3)’s prohibition on 

the provision of special education services to parentally placed private school students at their 

private schools discriminates based on how parents choose to educate their children and 

therefore violates the Equal Protection Clause of the Fourteenth Amendment to the U.S. 

Constitution. 
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Count III: Privileges or Immunities 

103. By this reference, Plaintiffs incorporate each and every allegation set forth in 

paragraphs 1 through 82 of this Complaint as though fully set forth herein. 

104. The Privileges or Immunities Clause of the Fourteenth Amendment to the U.S. 

Constitution provides that “No State shall make or enforce any law which shall abridge the 

privileges or immunities of citizens of the United States.” U.S. Const. amend XIV. 

105. The Privileges or Immunities Clause applies to states and their subdivisions and 

municipalities. 

106. The Privilege or Immunities Clause protects “those rights and privileges which, 

under the laws and Constitution of the United States, are incident to citizenship of the United 

States.” Snowden v. Hughes, 321 U.S. 1, 6 (1944).  

107. Some Supreme Court justices have opined that this Clause, rather than (or in 

addition to) the Due Process Clause, is the source of protection for substantive rights—including 

unenumerated rights—against the states.1  

108. Among the unenumerated substantive rights that citizens possess is the right of 

parents to control and direct the education and upbringing of the children under their control. 

See, e.g., Washington v. Glucksberg, 521 U.S. 702, 720 (1997); Troxel v. Granville, 530 U.S. 57, 

 
1 See, e.g., Dobbs v. Jackson Women’s Health Org., 597 U.S. 215, 240, n.22 (2022) (“Some scholars and Justices 

have maintained that the Privileges or Immunities Clause is the provision of the Fourteenth Amendment that 

guarantees substantive rights.”); Troxel v. Granville, 530 U.S. at 80 (Thomas, J., concurring in the judgment) 

(explaining that the right of parents to direct the upbringing of their children is “fundamental,” but suggesting that 

the Privileges or Immunities Clause, rather than the Due Process Clause, is the right vehicle for recognizing the 

right), McDonald v. City of Chicago, 561 U.S. 742, 809–12, 851, n.20 (2010) (Thomas, J., concurring in part, and 

concurring in the judgment) (arguing that the Due Process Clause cannot “define the substance” of a constitutional 

right, but the Privileges or Immunities Clause can).  
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66 (2000) (plurality); Stanley v. Illinois, 405 U.S. 645, 658 (1972); Pierce v. Soc’y of Sisters, 268 

U.S. 510 (1925).2   

109. By barring the provision of state- and locally funded special education services to 

parentally placed private school students at their private schools, 603 CMR 28.03(1)(e)(3) 

abridges the fundamental right of parents to direct the education of their children by sending 

them to private school. 

110. Defendants have no compelling, substantial, or even legitimate interest in denying 

state- or locally funded special education services to children in private schools while providing 

the same for children in public schools, as well as for children that school committees place in 

private schools. 

111. Defendants’ regulation is not narrowly tailored to achieve, nor is it substantially 

or even rationally related to, any governmental interest Defendants purport to have. 

112. On its face and as applied to Plaintiffs, 603 CMR 28.03(1)(e)(3)’s prohibition on 

the provision of special education services to parentally placed private school students at their 

private schools abridges the right of parents to direct the education of their children in violation 

of the Privileges or Immunities Clause of the Fourteenth Amendment to the U.S. Constitution. 

PRAYER FOR RELIEF  

Plaintiffs respectfully request the following relief: 

A. A declaratory judgment by the Court that 603 CMR 28.03(1)(e)(3) violates the Due 

Process, Equal Protection, and Privileges or Immunities Clauses of the Fourteenth 

Amendment to the U.S. Constitution insofar as it requires that special education services 

 
2 This claim may be foreclosed by current U.S. Supreme Court precedent, see Slaughter-House Cases, 83 U.S. 36 

(1872), but Plaintiffs assert it to preserve it for eventual review by the Court. 
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funded with state or local funds be provided in a public school facility or other public or 

neutral site; 

B. A permanent injunction prohibiting Defendants from enforcing 603 CMR 28.03(1)(e)(3)

insofar as it requires that special education services funded with state or local funds be

provided in a public school facility or other public or neutral site;

C. An award of attorneys’ fees, costs, and expenses pursuant to 42 U.S.C. § 1988; and

D. Any other legal and equitable relief the Court may deem appropriate and just.

Dated: May 6, 2024 Respectfully submitted, 

/s/Tiffany Stichel 
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