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In 2005, the Ohio General Assembly enacted Ohio’s Education Choice 

Scholarship Program (“EdChoice”).

’s 

EdChoice Expansion Scholarship Program (“EdChoice Expansion”) 

appellants (“Plaintiffs”), 

s, M.M., F.D., S.H., C.H. (“Student Plaintiffs”)
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tate to “secure a thorough and efficient system 

of common schools” and prohibits the state from allowing religious or other sectarian 

(“State Defendants”); intervenor

Chelasea Boggs, Brian Ellis, Kathryn Sliwinski, Marc Omelsky, Benjamin Highley (“Boggs 

Intervenors”); and intervenor

iguell and Yecenia Marquez (“Catholic 

School Family Intervenors”) (collectively “Defendants”). 

laintiffs’ claims

The trial court ultimately granted summary judgment in Plaintiffs’ favor, 

An Overview of Ohio’s Voucher Programs

the Cleveland City School District (“the Cleveland Pilot Program”).  

tate’s biennial budget bill, the Cleveland Pilot Program
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(“CMSD”),

Importantly, the legislation also required the state superintendent to award “tutorial 

assistance grants” to students who remained in Cleveland public schools, with the number 

The district’s name changed to the Cleveland Metropolitan School District during the 2007 through 2008 
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further put constraints on a private school’s 

“by lot.”

which requires the state to “secure a thorough and efficient 

system of common schools,” and had been enacted in violation of Ohio’s constitutional one

“[t]he

“[e]xcept where otherwise prohibited by federal law, a registered private 

.” 
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State.”

“thorough
schools.”

undermines the state’s obligation 

Court also went the extra step to add: “It is possible that a greatly expanded 

program could be subject to a renewed constitutional challenge.” 
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“ ”

schools that had received the higher “Academic Watch” rating for three consecutive years.

it to students assigned to schools that had been rated either “Academic Watch” or 

“Academic Emergency” in two out of the preceding three years. 

that was available to all students, regardless of whether the student’s 

eligibility turned solely on whether the student’s household income fell at or below 

The department has been called the “Ohio Department of Education and Workforce” since October 2, 2023.
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Expansion’s

(“2023 

EdChoice Expansion”)

—

—
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Although the Supreme Court held that the program’s limited scope did not 

 Ohio Const. art. VI, § 2,

Ohio Const. 

art. I, § 2.  

—

—
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Ohio Const. art. VI, § 2 

by creating one or more systems of “uncommon schools.” 

(Dec. 21, 2023 Pl.’s Mot. for Leave to File Supp. Compl. Instanter at 

tate’s constitutional obligation to “secure a thorough and efficient 

system of common schools.” 
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State Defendants’

’

’ 

motion and granted the Plaintiffs’ motion for leave to file a supplemental complaint 

laintiffs’ constitutional claims.

On June 24, 2025, the trial court issued its decision on the parties’ cross

Plaintiffs’ and the Defendants’
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that EdChoice scholarships violate the “common system” 

which provides for “a thorough and efficient system of 
common schools.” (Decision and Entry on the Parties’ Motion 
for Summary Judgment (June 24, 2025) (“Op.”) at 21.)

schools in violation of the “thorough and efficient” aspect of 
ction 2, which provides for “a thorough and 

efficient system of common schools.” (Op. at 26.)

that EdChoice scholarships violate Article VI, Section 2’s 
“religious control” clause, which bars any religious sect from 
having “an
school funds of this state.” (Op. at 41.)
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s’ 

We review a trial court’s grant of summary

4839, ¶ 21.  “De novo review means the reviewing court independently analyzes the 

record while giving no deference to the trial court’s decision.”  

“A fact is material if it ‘ “

” ’ ”  

.  “A factual dispute is ‘ “ ”

minds to return a verdict for the nonmoving party.’ ”  
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This court reviews constitutional challenges to state legislation “de novo, . . . 

constitutionality[.]”  

¶ 16.  In order to “overcome this presumption, the party challenging the law must prove the 

law unconstitutional beyond a reasonable doubt.”  .  Further, “[a] party may challenge a 

statute as unconstitutional on its face or as applied to a particular set of facts.”  

5334, ¶ 37.  In instances where “statutes are challenged on the ground 

facts.”  

onstitution requires the General Assembly to “secure 

” 

observed that “the sovereign people made it mandatory upon the General Assembly 
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throughout the state.” 

supporting the schools of the state “is a contribution to the public, and not to a local purpos

which must be exacted of every citizen.” ’ 

to the same statutes and refer to “foundation funding.” 

tate’s obligation to secure a 

—

— e parties’ competing 

Plaintiffs’

To fully understand the parties’ arguments 
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amendment’s adoption, and continuing into present day, the term “common schools” h

“ ” “public schools”). 

Ohio’s schools operated in a 

secured the Common Schools Movement’s objective by imposing upon the 

an affirmative duty to secure “a thorough and efficient system of common schools 

throughout the state.” 

“

people,” and warning that “without intelligence and virtue in the great mass of the people 

Hereinafter, this court will use the terms “common schools” and “public schools” interchangeably as needed.
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our liberties would pass from us.”

his emphasis was on replacing Ohio’s then disconnected local schools with a 

Samuel Lewis, Ohio’s first Superintendent of Schools, reinforced this 

message in his first report to Ohio’s General Assembly in 1838.  In his report, Lewis 

described Ohio’s then existing educational landscape as one 

Ohio Const. art. VI, § 2 

Reformers consistently argued that Ohio’s educational system produced 

advanced the fundamental belief that all citizens should receive “a common foundation of 

supported by taxes, with compulsory school attendance and supervision at the state level.”
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–

eneral Assembly to secure “a thorough and efficient system of 

common schools,” thus reflecting the delegates’ understanding that the 

would demand more than the mere existence of public schools for Ohio’s students.

O’Brien, 

—
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—

Ohio’s constitution is not the only state constitution to have a similar 
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, “

tate’s obligation to public education.”

in its present form, “implicit within [

nonpublic) schools financed by the state.” 

that “a greatly expanded School Voucher Program or similar program could damage public 

education” and, for that reason, “be subject to a renewed constitutional challenge.” 

, we now turn to the parties’ arguments. 

schools receiving EdChoice vouchers can be described as “common” under Ohio Const. 

he General Assembly “shall” 
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—

hence the use of the singular “a system”—

section “directs the Legislature to make full and ample provision for securing a thorough 

State.”

’s directives

did not “create” private schools.

does not use the word “create”; it uses the word “secure.” 

requires the General Assembly to “secure” a thorough and efficient 

time of the amendment’s passing 

1850s, the word “secure” meant “to protect, insure, or save a right.”

30 (“[i]n enacting community

that have more flexibility in their operation”); R.C. 3314.01(B) (stating a community school “is a public 
school”). In this appeal, the parties agree EdChoice schools are not public

F
ra

nk
lin

 C
ou

nt
y 

O
hi

o 
C

ou
rt

 o
f A

pp
ea

ls
 C

le
rk

 o
f C

ou
rt

s-
 2

02
6 

O
ct

 1
5 

9:
24

 A
M

-2
5A

P
00

06
03



of the word “secure” as it was used in the 1850s, we conclude that EdChoice, as presently 

We next consider whether EdChoice schools comply with the “common” 

the “common held the basic ideology that all citizens should have ‘a 

vel.’ ” 28, quoting Editor’s Comment to Art. VI, 

ection 2 in Baldwin’s Ohio Revised Code Annotate

misnomer concerning the concept of “choice.”  repeatedly invoke “choice” 

student’s needs. 

—

—

https://perma.cc/Y5R5-PK6Y
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(“ODEW”)

schools’ selection process.  

“abide

”

or discontinue an EdChoice student’s 

“
”
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Director Burns answered unequivocally: “yes.”

She then acknowledged that, depending on the school’s internal policies, private 

system of thorough and efficient common schools “throughout the state.” 

“[w]ith

throughout the state.”

Ohio’s public schools satisfy 

f.’s Mot. for Summ. Jgmt., Ex. P.)

In fact, Ohio’s “urban counties” are 

hools contained on ODEW’s list.
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outheast Ohio, and no school on ODEW’s list is located in Marietta, 

— —

a central purpose of requiring the state to secure a “thorough and efficient system of 

common schools” was to ensure that Ohio’s school

he amendment’s drafters 

year financial forecasts which include the district’s F
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planning and supervision committee overseeing the district’s finances.

June 7, 2024 Pl.’s 

“report card” that is 

available on ODEW’s website. 

reporting requirements, and ODEW does not publish comparable “report 

cards” for these schools.  Outside of attendance data and a yearly student assessment test, 
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June 7, 2024 Pl.’s Ex. O at 

ODEW does not rate private schools based on their students’ performance on th

Q. So you wouldn’t really know if [EdChoice schools
maintaining the operating standards, because there’s no way to 

Director Burns’ testimony also reveal

Private schools enter students’ attendance into the state’s online system each month

“ ”

the sole licensure requirement is possession of a bachelor’s degree. 
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generally only identified if a parent or the school itself brings them to the agency’s

Regarding ODEW’s response after identifying a violation

’s ’

“eligible” status.

“no.”

admissions decisions based on a student’s characteristicsF
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respond that “Ohio law 

has long embraced educational choice.” 5, 2024 State Defs.’ Memo s.’ 

General Assembly’s recognition that standards and oversight are necessary to ensure a 

’s 

we affirm the trial court’s granting of summary judgment in favor of 

https://perma.cc/93LX-
84U2].
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Ohio’s public schools in three 

the Ohio Constitution’s mandate that the state, rather than local taxpayers, secure

“thorough and efficient system of common schools” has been the subject of substantial 

held that the state’s 

the General Assembly’s attempts to revise the school
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estimates the district’s local taxpayers should be able to contribute toward that cost. 

R.C. 3317.022 begins by establishing a “District Base Cost 

Pupil Amount” for each school district. 

That total is then divided by the district’s Average Daily 

Membership (“ADM”), which is the district’s average daily student enrollment. 

resulting figure is the District’s Base Cost Per

tate’s share of the 

tate’s estimate of the school district’s ability to raise revenue 

locally through tax levies imposed on the district’s residents and 

estimate is referred to as the “Local Capacity Per Pupil Amount.”  R.C. 3317.017.
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o Pls.’ Mot. for Summ. Jgmt. with 

Pl.’s Ex

Pl.’s 

and that the legislature’s allocation of state taxpayer 

https://perma.cc/3RC3-UT3Y
“

’t have it[.]”)
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Defendants’

uncontradicted evidence in the record establishing that EdChoice funding and the state’s 

—

—
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’

‘‘ ‘who are you going to believe, me or your lying eyes?’ ”  

’ 

been available to support Ohio’s public schools.  

Ohio’s

Court’s warnings in “implicit within [the state’s 

,” of private schools “

” 

utism may require a teacher’s 
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extensive or intensive educational or other services, the district’s costs 

laintiffs’ contention that 

EdChoice undermines the fiscal integrity of Ohio’s publicF
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difference between that student’s funding and actual cost 

proportional reduction in a school district’s costs.  Public schools still have

student leaves, the district loses the student’s per

tate’s “fair” share of 

charter schools on public schools, stating “

transitional public system”)

In concluding that a private school’s ability to cherry

from withdrawing a student’s per

Court’s holding. 

did not examine the complexities of Ohio’s public

F
ra

nk
lin

 C
ou

nt
y 

O
hi

o 
C

ou
rt

 o
f A

pp
ea

ls
 C

le
rk

 o
f C

ou
rt

s-
 2

02
6 

O
ct

 1
5 

9:
24

 A
M

-2
5A

P
00

06
03



average, the single largest source of funding for Ohio’s school districts.

Ohio’s 

from Ohio’s 

voters’ wishes are respected at the ballot box, but it also raises concerns about whether the 
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school districts’ ability to provide 

EdChoice’s impact on public schools—

ic’s incentive to remain 

—

— tate’s 

—

the General Assembly’s constitutional obligation to secure a thorough and efficient system 

chool’s broken boiler and 

—

’ ’
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the parties’ remaining assignments of error. 

“ ‘

’ ”)

imposed on Ohio’s system of common schools. 

to secure “a thorough and efficient system of 

common schools throughout the state.”

are geographically isolated in Ohio’s urban centers, and 

Ohio’s public schools, and

Therefore, we affirm the trial court’s decision granting summary judgment 

Defendants’ 

the trial court’s 
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’

, including the Student Plaintiffs’ cross
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